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JAMES, VERNON & WEEKS, P.A. 
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1626 Lincoln Way 
Coeur d' Alene, ID 83814 
Telephone: (208) 667-0683 
FAX: (208) 664-1684 
ISB #4255 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DENNIS LYLE AKERS and SHERRIE L. 
AKERS, husband and wife, 
Plaintiffs, 
vs. 
D. L. WHITE CONSTRUCTION, INC.; 
DAVID L. WHITE and MICHELLE V. 
WHITE, husband and wife; and VERNON J. 
MORTENSEN and MARTI E. MORTENSEN, 
husband and wife, 
Defendants. 
Case No. CV -02-222 
PLAINTIFFS' BRIEF ON SECOND 
REMAND REGARDING LOCATION OF 
EASEMENT 
I. INTRODUCTION 
On the second appeal, the Supreme Court affirmed this Court's finding that the 
prescriptive easement was only 12.2 feet wide. This matter is on remand from the Idaho 
Supreme Court requiring findings of facts and conclusions by the trial court of only for the 
purpose of the location of that 12.2 foot wide prescriptive easement. Akers V. White et aI., 147 
Idaho 39, 44, 205 P.3d 1175, 1180 (2009)("Akers 11'). This Court has requested additional 
briefing by the parties regarding the location of the easement as established by testimony and 
evidence. This Court also requested that the parties provide a metes and bounds legal description 
of the location ofthe prescriptive easement as claimed by them. It was determined White and 
Mortensen would be given the opportunity of an opening and closing brief on this issue. The 
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following is Plaintiffs' brief on remand regarding the facts as found at trial regarding the location 
of the prescriptive easement across Parcel B. 
II. WIDTH OF EASEMENT 
The metes and bounds description submitted by White's attorney not only provides a 
location of the prescriptive easement in Parcel B, but also proposes that the easement width as 
being 25.44 feet wide based upon Defendants' Exhibits 42-44. The Supreme Court did not 
remand this matter for further examination of the width of the prescriptive easement. In Part C.3 
of the substituted opinion, the Supreme Court affirmed this Court's determination that the width 
of the prescriptive easement was 12.2 feet wide. In fact, in a related case filed by Jerry 
Mortensen against his title insurer, the Idaho Supreme Court specifically interpreted its holding 
in Akers II as follows: 
This Court has twice heard appeals in the Akers case. Akers v. Mortensen, 142 
Idaho 293, 127 P.3d 196 (2005) ("Akers 1"); Akers v. Mortensen, 147 Idaho 39, 
205 P.3d 1175 (2009) ("Akers 11"). In the most recent ruling, this Court 
affirmed the trial court's finding that a prescriptive easement 12.2 feet wide 
permits Mortensen to reach his property over the access road, but remanded 
for further fact finding on the exact location of the easement and for a 
redetermination of damages. Akers II, 147 Idaho at 44,48,205 P.3d at 1180, 
1184. The lower court's decision on remand is stiIl pending. (Emphasis added.) 
Mortensen v. Stewart Title Guaranty Company, 2010 Opinion No. 47 (4/26/2010). 
On more than one occasion, White has requested this Court to revisit the issue of 
the width of the easement. On more than one occasion, this Court has declined that 
invitation. The Supreme Court affirmed this Court's determination of width and did not 
remand this matter for a determination of the width of the easement. Instead, the Idaho 
Supreme Court remanded this matter for a determination of the location of the 12.2 foot 
wide easement. White's proposed metes and bound description as to the width of the 
easement is outside the scope of the remand to this Court. Therefore, this Court should 
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disregard White's proposed easement width of 25.44 feet as it is not within the scope of 
the remand. 
III. LOCATION OF EASEMENT 
A. TESTIMONY RELEVANT TO THE LOCATION OF THE EASEMENT 
This trial was bifurcated for a determination of the easement issues followed by a 
determination of the damage issues. The case was also re-opened following the damage 
phase to allow White and Mortensen to present "new evidence" regarding the disputed 
triangle area. Several witnesses gave testimony regarding the location of the prescriptive 
easement in Parcel B, also referenced as the top of the hill in testimony and the section 24 
portion of the access road. The following is a summary of the testimony contained in the 
trial transcripts which Plaintiffs believe give rise to a finding by this Court that the 
easement across Plaintiffs' property in Parcel B is concomitant with the easement road as 
surveyed and depicted by Scott Rasor in Plaintiffs' Exhibits 6 and 7. To assist the Court 
on remand, excerpted portions of relevant testimony that support this finding are attached 
to this brief under Appendix "A" and outlined as follows. 
1. BILL REYNOLDS'S TESTIMONY 
Mr. Reynolds testified that in 1966, when Millsaps owned the 160 acre tract now 
owned by Defendants, the access road did not extend beyond Government Lot 2. The 
direction it took was at the section corner and came back along the fence line along 
Government Lot 2. White extended the road on the western side of Government Lot 2. 
Vol. I, p. 84,11. 16-25; p. 85, p. 86,11. 1-10 p. 114,11.16-25; p. 116,11.17-25; 117,11. 1-
12. Mr. Reynolds agreed that Defendants' Exhibit 44 aerial (represented as a 1973 aerial 
to Mr. Reynolds by defense counsel) was about right on how Mr. Reynolds recalled the 
configuration of the road in 1966. Vol. I, p. 135, ll. 16-20; p. 138, 11. 23-25; p. 139, 11. 1-
0235 
PLAINTIFFS' BRIEF ON REMAND REGARDING LOCATION OF EASEMENT - 3 
7. Referring to Defendants' Exhibit 43, Mr. Reynolds testified the access road crossed 
into section 24 close to his property line and turned the comer at the top of the hill. Vol. 
I, p. 140, 11. 24-25; p. 14111. 1-18; p. 146,11.17-25; p. 147,11. 1-5. Mr. Reynolds 
testified Defendants' Exhibit 57 showed the top of the hill where the road takes the 
comer and begins moving south. He also indicated the photograph was close to how he 
recalled the 1966 access road, except it appeared wider, but was basically how he 
remembered the road. Mr. Reynolds agreed that 1993 sounded like the right time for the 
date of the photograph. Vol. I, p. 154,11. 1-16. Finally Mr. Reynolds indicated that this 
portion of the road was approximately a 16% grade before excavation. Vol. I, p. 171, 11. 
19-25. 
2. JERRY MORTENSEN'S TESTIMONY 
Mr. Mortensen testified that David White only excavated on his own property. 
Vol. I, p. 271, 11. 11-23. In Plaintiffs Exhibits 50 and 176, Mr. Mortensen indicated it 
was his truck and it was parked on White's property. Vol. I, p. 27411. 21-25; p. 275, II. 1-
16; 276, 11. 21-25. In reference to Defendants' Exhibit 57, Mr. Mortensen testified that 
the area where the access ro~d crossed into White's property had not been changed 
during his ownership of the property. Mortensen testified Defendants' Exhibit 57 
showed the top of David White's property, and that the gate depicted in the photograph 
was on White's property. Vol. I, p. 343,11. 13-25; p. 344. Mr. Mortensen also testified 
Defendants' Exhibit 47 depicted the road as it existed during his ownership taken from a 
perspective looking from White's property to Akers property. Vol. I, p. 346,11.5-22. 
Mr. Mortensen testified that Plaintiff s Exhibit 184 showed the 160 acres he 
purchased and that the gate was on Peplinski's parcel. Vol I, p. 949,11.24-25; p. 950, 11. 
1-15. Mr. White also testified that Defendants' Exhibit 57 showed the Peplinski parcel 
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near the point of the access road crossing at Akers parcel, and it showed a bearing tree. 
Mr. Mortensen did not indicate which of the several trees in the photograph was the 
bearing tree he referenced. Vol. I, p. 951,11. 11-25; p. 952,11. 1-10. 
3. DAVE WHITE'S TESTIMONY 
Mr. White testified that Defendants' Exhibit D-13 was a 1973 Department of 
Lands aerial of the property, and that Defendants' Exhibit 44was a blow up of that map 
showing the road. Vol. I, p.390, 11. 2-25; pp. 391-393, p. 394, 11. 1-3. 
Mr. White testified he had not changed any portion of the access road in any way 
at the top of the hill for the portion that was upon Akers' property. Vol. I, p. 928,11. 17-
19. Regarding access to the Akers' cistern, White testified Akers had their own road 
back to their cistern. Vol I, p. 928, 11. 20-25; p. 929,930,11. 1-15. 
4. SHERRIE AKERS'S TESTIMONY 
Mrs. Akers testified that in 1980 the access road did not exist in the same 
configuration across Parcel B as shown on Plaintiffs' Exhibit 6. Mrs. Akers testified in 
1980 that the access road turned along the section line at the fence line. Vol. 1, p. 411, 11. 
6-25;p.412,ll.l-8;p.417,ll. 19-24;p.419,1l. 17-19. Mrs. Akers noted that the road 
angled up to the bam Vol. I, p. 420, 11. 10-25; p. 421; p. 422, ll. 1-8. Mrs. Akers 
indicated that Mr. Peplinski lengthened the road after 1980 Vol. L, p. 422, 11. 12-25. 
5. SCOTT RASOR'S TESTIMONY 
Mr. Rasor is a licensed land surveyor. Mr. Rasor did a survey in the period of 
May-July 2002 and generated Plaintiff s Deposition Exhibit 6 from the field data he 
collected. Vol. I, p. 434, ll. 8-22. Exhibit 6 was prepared July, 2, 2002. Vol. I, p. 485, 11. 
20-25; p. 486,11.1-4. Mr. Rasor estimated the grade of the road at roughly 18% grade at 
its steepest area. Vol. I, p. 455, 11. 1-3. Mr. Rasor explained that Defendants' Exhibits 43 
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and 44 were quad sheets. Vol. I, p. 462, 11. 21-25. Regarding the accuracy of quad 
sheets, such as Defendants' Exhibit 43, Mr. Rasor indicated they are accurate within 200 
feet. Mr. Rasor testified that quad sheets can't be accurately scaled. Surveyors rely on 
them for an idea of terrain and location of roads, but don't use them as surveyors for any 
kind of accurate survey measurement. Some of the problems with aerial photographs 
identified by Mr. Rasor were that they could not "see" through trees and brushes and 
whether there's a tree growing over a road or if a road is covered with brush on the edge 
ofa road. Vol. I, p. 462,11.20-25; p. 463-465,p. 466, 11.1-3. On Exhibit 6, Mr. Rasor 
showed the prescriptive road in Parcel B as it existed at the time of his survey. Vol I, p. 
551,11.5-25; p. 552, 11. 1-3. 
6. DENNIS AKERS'S TESTIMONY 
Mr. Akers testified he gave Floyd Peplinski permission to stretch out the upper 
road in Parcel B. Vol. 1. p. 564, 11. 22-25; p. 565, 11. 1-19. Mr. Peplinski lengthened the 
road at the top ofthe grade. Vol. I, p. 603,11. 13-2l. Mr. Peplinski fenced the north side 
of the easement road and what was left of the fence at the time of trial from the Y in the 
drive (where Akers driveway splits from the access road to his house) up the road was put 
in by Mr. Peplinski, and was maintained at that location until Mr. Mortensen tore it down 
when excavating. Vol. I, p. 614, 11. 5-13. The road as it originally existed went west and 
made a hard turn left with a few feet into Section 19. Vol.1. p. 620, 11. 4-18. When the 
Defendants excavated the road, it lowered the grade on their side and made the road on 
their property lower than the portion of the access road that was on Akers's property. 
Vol. I, p. 621, 11. 19-25; p. 622,11. 1-13. 
As to the property line in relation to the road, Plaintiffs' Exhibit 84 shows 
Mortensen's truck on White's side of the property near the section corner. Vol. I, p. 626, 
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11. 5-13. Mr. Akers testified Plaintiffs Exhibits 66, 67, 68, 82, 83 and 84 showed the 
property stakes along the road. Vol. I, pp. 704-706, p. 707,11. 1-2. Mr. Akers drew the 
property line on the road on Plaintiffs Exhibit 82. Vol. I, p. 715, 11. 2-25; p. 716,11. 1-23. 
Plaintiffs Exhibit 50 also had the property line in relation to the road included in it. Vol. 
I, p. 717,11. 1-6. 
Mr. Akers testified that Plaintiffs Exhibit 79 was a series of photos showing the 
road before the digging occurred and after the digging commenced. Vol. I, p. 718, 11. 12; 
pp. 719-721; p. 722, 11.1-8. When excavating the road, White reduced the grade of the 
road by digging it out thus making a tunnel. Vol I, p. 575,11. 11-25; p. 576,11. 1-9. 
7. RICHARD PEPLINSKI'S TESTIMONY 
Mr. Peplinski, son of the owner, Floyd Peplinski, who took title from Millsap, 
reviewed Defendants' Exhibit 44 and indicated he had a quonset hut built on his property 
in about 1971 about 75' from the eastern boundary (section line). He approximated the 
quonset hut as a 30x40 structure that did notsit at a true east/west alignment. The east to 
west alignment was on the diagonal of the building. Mr. Peplinski testified the quonset 
hut was put in at the end of the access road. Mr. Peplinski testified that a portion ofthe 
access road was on Akers's property. Peplinski estimated that the road in section 24 went 
west approximately 125-150 feet beyond the section 19124 comer to the top of a knoll 
(Mr. Peplinski did not know whether this 150 stretch was all on Akers's property.) Mr. 
Peplinski indicated that Defendants' Exhibit 157 showed a fence on the north side ofthe 
prescriptive easement road that was not on the road when his father purchased the 
property. Vol. I, p. 779, 11. 16-25; p. 780-782; 783, 11. 1-15. 
Mr. Peplinski testified he installed a gate at the top of the hill near the property 
line after he built the shop. Mr. Peplinski testified before installing that gate that barb 
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wire post gate had been in that location. Vol. I, p. 786, ll. 10-21. Mr. Peplinski indicated 
Defendants' Exhibit 57 showed the upper portion of the roadway before it turned into his 
property and was taken close at the section corner and showed the road to the west as it 
curved into Peplinski's property. Mr. Peplinski agreed the road had been after his 
father's purchase. Vol I. p. 788, 11. 10-25; p. 789, II. 1-16. Mr. Peplinski testified there 
was an agreement to change the road at the section 24 corner. Mr. Peplinski's 
recollection was that they widened out the corner of the access road, but did not stretch 
the road more westerly. Mr. Peplinski testified there was a minimal change of the road as 
it crossed the Akers' property. Vol. I, p. 798, II. 14-25; p. 799; p, 800, ll. 1-6. 
Regarding other access roads in the same vicinity, Mr. Peplinski testified the 
Akerses had access to his cistern totally from his own property. P. 790, ll. 21-25; p. 791, 
11. 1-8. 
8. DAVID ENGLISH'S TESTIMONY 
David English, title officer, testified that at one point in time around 1945 there 
had been a 20x50 foot easement reserved across a portion of Parcel B for access to the 
160 acres owned by Mortensen and White. Vol. I. P. 857, ll. 3-25; p. 858, ll. 1-20; p. 
860, 11. 14-20. 
9. WILLIAM MILLSAP'S TESTIMONY 
Mr. Millsap testified that he lived in the Millsap Loop area 22-23 years. Vol. I, p 
865,11.21-23. Mr. Millsap indicated Defendants' Exhibit 44 depicted the road as it 
existed in 1966. Vol. I, p. 866, ll. 1-12. Mr. Millsap testified that in 1958 he was 22 
years old. He farmed the Mortensen/White property with his brother after 1958 and 
before 1966. Vol I. p. 870, ll. 24- 25; p. 871, ll. 1-9. On cross-examination, Mr. Millsap 
contradicted himself, saying his recollection of the top of the hill was that it took a wide 
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curve, contrary to the depiction in Defendants' Exhibit 44. Mr. Millsap indicated that 
traveling west, the turn was a left turn (south). Mr. Millsap indicated Defendants' 
Exhibit 44 was not accurate because there had been a lot of changes between Defendants' 
Exhibit 44 and when he was at the property. Mr. Millsap testified there was a big pine 
tree but he did not know if it was still there. He indicated there was a gate that had brush 
near it. He testified the gate had brush on the south side and there was a kind of triangle 
area with brush in it near the gate. Mr. Millsap also testified that another road he recalled 
was not shown on Defendants' Exhibit 44. Vol. I, p. 900, 11. 14-25; pp. 901-903. 
Mr. Millsap also testified that Plaintiffs Exhibit 183 showed the top of the hill 
totally different than he recalled it being when he farmed. Vol. I, p. 906,11.9-25; p. 907, 
p. 908,11.1-10. On re-direct, with reference to Plaintiffs Exhibit 6, Mr. Millsap 
indicated that the curve into the 160 acres owned by his father was not all on the Akers' 
property. Mr. Millsap testified: "The turn, it come up - the road is just as it is. It carne 
right on up past into Section 24 and then turned into the 160 acres." Vol. I, p. 914, 11. 17-
25;pp.915-917,p.918,11.1-17. 
10. ALAN KIEBERT'S TESTIMONY 
Mr. Kiebert is a licensed land surveyor. Mr. Kiebert testified he did not survey 
the property. Vol. II, p. 1829,11.5-14. Mr. Kiebert estimated from Defendants' Exhibits 
Wand K-1 that the access road extended west beyond the section line approximately 150 
feet. Vol. II, p. 1830,11.20-25; p. 1831.1. 1. 
B. LOCATION OF THE PRESCRIPTIVE EASEMENT OVER AND 
ACROSS PARCEL B BASED UPON EVIDENCE PRESENTED AT 
TRIAL 
1. WHITE HAS MADE ASSUMPTIONS ABOUT THE ACCESS 
ROAD THAT ARE NOT SUPPORTED BY THE 
TESTIMONY AND EVIDENCE. 
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In their brief to this court regarding the location of the easement, Defendant White 
has assumed that the access road as it traversed Section 24 followed the section line until 
it turned south in the shepherd's hook configuration discussed by the Supreme Court. 
This assumption is not supported by evidence presented at trial. 
There are two photographs that clearly demonstrate that this assumption is 
incorrect. Plaintiff's Exhibit No 176, taken 1126/02, contains property stakes at the 
section 19/24 corner and a point along the north/south section line between sections 19 
and 24 on the opposite side of the road. Defendants' Exhibit 57, taken by Mr. Peplinski 
at a point after his father bought the property and improved it and estimated to be around 
1993, shows the upper road before it turned into White's property. Both pictures were 
taken at strikingly similar angles. Further, certain features are discerned in both. These 
include the fact that they both show a property stake in front of a pine tree that does not 
have limbs on the lower portion of the trunk. The same stake appears to be in both 
pictures in the same location in front of a pine tree. The pine trees surrounding the pine 
tree in the forefront of the pictures appear to be similar in nature. There is a fence line 
along the northern edge of the road, albeit in a different condition in each picture. The 
following comparison of these exhibits demonstrate these similarities (larger exhibits are 
attached in Appendix "B"): 
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From these photographs, it can be seen that the access road did not run parallel 
with the east/west section line through section 24. Instead, it dipped south before the 
curve in the road, referred to as the "shepherd's hook" by the Supreme Court. 
This testimony is further supported by the combined testimony of the various 
witnesses. Both Mortensen and White claimed that they had excavated the road on their 
side of the property line. Mr. White testified he had not changed any portion of the road 
in any way at the top of the hill on the Akers property. Photographic evidence on the 
excavation shows it was done outside the "shepherd's hook" area of the access road and 
was located closer to the location where the road crossed into White's property. The 
evidentiary photographs utilized above show that to be the case. The shepherd's hook 
existed beyond the gate placed at the top of the hill on the access road. Further, Mr. 
Mortensen testified that the gate at the top of the hill depicted in Defendants' Exhibit 57 
going into the shepherd's hook configuration was completely on White's property. Thus, 
the evidence supports Rasor's survey showing the road crossing into White's property 
well before the "shepherd's hook" portion of the property. 
Further, Mr. Peplinski testified that a portion of the access road was on Akers's 
property. Mr. Peplinski contended that the agreement the parties had to alter the west end 
of the access road did not extend the road further west, but rather widened the section 24 
comer. Mr. Peplinski indicated that the change from the original road across Akers 
property was minimal. Therefore, if one were to place reliance on Mr. Peplinski's 
testimony, Rasor's survey would be the best indicator of the location of the prescriptive 
easement across Akers's parcel. 
Mr. Millsap's testimony was somewhat contradictory. At one point, he testified 
Defendants' Exhibit 44 was a good depiction of the road as it existed when he farmed 
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White's land, but then later he contradicted this testimony and said that the curve in the 
road at the top was much wider. Mr. Millsap indicated that there was a triangle brush 
area on the south side of the road, and that he had a gate in proximity to that location. 
This testimony is consistent with Defendants' Exhibit 44. Further, if one examines 
Plaintiffs' Exhibit s, a summer and winter version of the west end of the access road 
taken in the 1990's, the triangle bush area can be seen. In fact, an area of denuded 
vegetative growth immediately west of a brushy triangle area near the section 19/24 
comer, bears a striking resemblance to the shepherd's hook in the access road as 
configured in Defendants' Exhibits D42-44 and illustrated below. 
0245 
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Original Photo - Denuded area Ighted and 
outlined for this brief 
Further, Mr. Millsap indicated that the access road was not all on Akers' property. 
Upon being requested to review Plaintiffs' Exhibit 6 and supply testimony in relation to 
the survey, Mr. Millsap indicated the exhibit showed how the road existed as he recalled 
it. 
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Scott Rasor did a topographic survey in 2002 and generated exhibits for trial 
based upon the survey. This survey showed a fence along the north edge of the road. 
The survey indicated the road dipped south before the shepherd's hook configuration. 
The son of the original grantor, Mr. Millsap, adopted this survey as the configuration 
consistent with his recollection of the road as it passed through Akers' parcel. He 
rejected photographs of the road on White's property as it went into the shepherd's hook 
configuration as being consistent with his recollection of the road. 
The son of the next owner in the chain of title, Mr. Peplinski, testified that any 
change in the road across Akers' parcel was minimal during his father's ownership. The 
neighbor, Mr. Reynolds, testified that he believed the road turned south at the section 24 
comer, but more sharply than depicted on Plaintiff's Exhibit 6. The next owner in the 
chain of title, Mortensen, testified the only alterations he did to the road was with White 
when they excavated on the road after it crossed White's property. Again, the 
photographs used by Mortensen to illustrate his testimony demonstrated that the 
excavation on White's property occurred on a point in the access road lying east of the 
shepherd's hook configuration in the road. 
Thus, all of the testimony of these witnesses support a finding that the road 
depicted in Exhibit 6 as it crossed over Parcel B is a fairly accurate depiction of the 
prescriptive easement that existed across Akers' parcel (Parcel B) even though the 
shepherd's hook portion of the access road may have been dramatically altered through 
the years. 
Further, Rasor's survey is consistent with the 1945 easement reservation of a 
20x50 feet strip that David English testified had been included at one time for an 
ingress/egress easement before a merger of title extinguished it. It is reasonable to 
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believe that the first reservation of easement was adequate to include the road that was in 
existence and in use. The easement surveyed by Rasor fits within the reserved easement 
area and is consistent with the 1945 easement. 
On remand, White now contends this court should find the access road have 
extended much farther west into Akers' Parcel B than depicted on Rasor's survey. A 
review of the evidence used by White to arrive at this conclusion demonstrates the fallacy 
of White's position. First, White contends that Kiebert and Peplinski estimated that the 
road was approximately 150 on Akers property. However, that is not an accurate 
summary of their testimony. Rather, Peplinski and Kiebert both estimated that the road 
extended approximately 150 west of the Section 24 line. They did not indicate what 
portion ofthe access road west of the section line was contained within Akers's property. 
Both the photographic evidence and the survey demonstrate it was not as long of a 
portion as contended by White. 
Further, White builds his premise from false assumptions. White contends that 
the Supreme Court found that the access made a gradual tum through Section 24 around a 
large hill before turning to enter property owned by White, implying the Supreme Court 
found that the evidence was that the access road traversed Akers' property until the 
shepherd's hook. The Supreme Court made no such finding. Further, the exhibits which 
White says the Supreme Court relied upon to arrive at this conclusion (Defendants' 
Exhibits 41, 42, 44 and Plaintiff's Exhibit 253) do not clarify or locate the road in relation 
to the relevant property lines. Finally, White's discussion that Plaintiffs Exhibit 253 
(taken in the early 90's) considered in conjunction with Defendants' Exhibit I confirms 
the general setting of the terrain of section 24 adds nothing to the analysis of the location 
of the road. 
0248 
PLAINTIFFS' BRIEF ON REMAND REGARDING LOCATION OF EASEMENT - 16 
White's contention about the topographic features being similar in the relative 
time periods is not accurate. Clearly, Mr. Millsap disclaimed that the curve in the road in 
photographs at the top of the hill taken long after presence on the land were not consistent 
with his recollection of that portion ofthe road at the top of the hill. Mr. Millsap 
testified the road was closer to the brushy triangle seen in Defendants' Exhibit 44. Mr. 
Peplinski agreed that the curve in the road had been modified after his father's purchase 
of the White parceL 
Another problem with White's analysis is his decision to single out a "big pine 
tree" and its location in relation to aerial photographs. Mr. Millsap did not even know if 
the same pine tree he recalled being near the turn of the road existed. He did not testify if 
it was located on the north or southside of the road. It could easily have been removed 
when the road was extended. Further, Defendants' Exhibit 57 and Plaintiff's Exhibit 176 
clearly demonstrate there were several large pine trees in the area of the access road. 
Under the guise of providing a metes and bounds description as requested by the 
Court, White attempts to introduce new evidence through Welch Comer. White contends 
Welch Comer "ascertained" the width of the road shown in Defendants' exhibits 42 and 
43. If one studies White's proposed Exhibit "B" to his metes and bound description, one 
will find that there is a 28" pine tree on the exhibit with a designated distance assigned to 
it. This distance does not come out of any evidence in the record. Further, three %" iron 
pipes are included as found on the survey. There i~ no testimony relative to these iron 
pipes in the record, including who placed them in the ground and when they were placed. 
For all one knows at this point, one of the Defendants' could have placed them in the area 
prior to the survey by Welch Comer to support a finding of a greater length to the western 
road. The width of the road is designated as being discerned from exhibits 42 and 43, 
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which contain no width. Clearly, White has tried to take advantage of the Court's request 
for briefing to attempt to introduce facts not in the record through a survey and 
accompanying metes and bound description and claim an easement much greater in scope 
than what has been determined by this court and affirmed on appeal. 
White makes no explanation why Rasor's actual survey of the existing road 
should be disregarded by this Court. White also does not explain how he has determined 
that the road actually extends farther on Akers property than Rasor's surveyed description 
when virtually every witness agrees that it is in pretty much the same location as it was in 
1966 as it crosses Akers's parcel. The evidence is uncontroverted that Akers gave 
Peplinski permission to extend the road further west. How much further is not known. 
Therefore, if anything, Rasor's survey gives a more west of the section line than what 
existed in 1971 (after the 5 year prescriptive easement period). However, for 
expediency's sake, Akers once again proposes that the court adopt the survey as shown 
on Plaintiff's Exhibits 6 and 7 as the description of the prescriptive easement across 
Parcel B. The legal description and a depiction of the road as proposed are attached 
hereto in Appendix C and ru:e derived from Plaintiffs' Exhibits 6 and 7. 
For the foregoing reasons, Plaintiffs request this court enter findings if fact and 
conclusions oflaw pursuant to I.R.C.P. 52(a) that are consistent with this brief, and 
decree that the legal description attached as Appendix "c" to this memorandum sets forth 
the location of the prescriptive easement, and that such easement is 12.2 feet wide. 
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DATED this 17th day of June, 2010. 
JAMES, VERNON & WEEKS, P.A. 
By: ~(?~ 
Susan ~eeks 
Attorneys for Plaintiffs 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 17th day June, 2010 a true and correct copy of the 
foregoing document was served upon the following individuals: 
Robert E. Covington 




Facsimile: (208) 762-4546 
Vernon J. Mortensen 
P.O. Box 330 
Naples, ID 83847 
0251 
Dustin Deissner 
Van Camp & Deissner 
1707 W. Broadway Ave. 
S okane, W A 99201 
Mailed 
By Hand 
Facsimile: (509) 326-6978 
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APPENDIX A 





APPEAL TRANSCRI (VOLUME I) 
A. Southerly direc~ion. 
Q. Towards the state land? 
1 
2 
3 A. Looking southeast actually. Here's state land 
4 in the corner over here above the trailer house. 
5 BY I4R. REAGAN: 
6 Q. And do you recognize this structure on the far 
7 right-hand edge of that picture? 
8 A. I think it's where them kids live there looks 
9 like to me. 
10 
11 
Q. Where What kids? 
A. I said there was a trailer house two kids 
12 lived in, two young -- I guess they're not kids, but 
13 people lived on a way in there on that road going in. 
14 Q. Are those the only -- are these two -- what 
15 you're referring to as the two kids, are they the only 
16 ones living on that road? 
17 A. Yes. There's an abandoned trailer above the 




Q. That was depicted in those other exhibits? 
A. I didn't see it in any of them. 
14R. REAGAN: NO further objection to 
22 plaintiffs' 166. 
23 THE COURT: All right. Exhibit 166 will be 
24 admitted, and the objection as to 161 ;s sustained. 
25 (Exhibit NO. Plaintiffs' 166 admitted) 
1 I4R. JAMES: Okay. The Court sustained the 
2 objection as to 161? 
THE COURT: Correct. 
82 
3 
4 Q. (By I4r. James) okay. with respect to 161, if 
5 you know, do you know what that depicts? 
6 A. I'm not sure where it's at. 
7 Q. Fair enough. That's fine. I'll withdraw 161 
8 at this time. when counsel asked you about the 
9 defendants' property, did you understand that to mean 
10 the 160 acres? 
A. Yes. 11 
12 Q. Does this road extend into the 100 acres south 
13 of that 160 acres? 
14 A. It extends into it, but it's not very good, 
15 but it does extend into it. 
16 Q. And you've driven back there yourself to 
17 retrieve cattle --
18 A. Yes. 




21 Q. Prior to January of 2001 did I4r. MOrtensen 
22 ever approach you about developing this road on the 
23 Akers' property? 
24 
25 
A. Prior to when? 





SU COURT NO. ':sU/~~ 
A. Yes. 
Q. okay. What did he do or say in approaching 
3 you? Just tell us what happened. 
4 A. He wanted to know if I'd sell him easement or 
5 ground alongside of it to develop it there or trade 
6 him 
7 
trade some ground someplace for the parcel. 
Q. Did he indicate why he wanted -- I'm sorry. 
8 Go ahead. 
9 A. Just for a parcel there, either easement along 
10 it or a twenty-acre parcel or whatever. 
11 Q. When you say south of it, do you mean in this 




Q. By the way, if this road were to be -- you're 
15 familiar -- let's go back. Are you familiar with, have 
16 personal knowledge of the southern border of the surface 
17 of the road? sounds like a silly question but I just 
18 want to orient you. That southern border of the Akers' 
19 road, plaintiffs' road? 
A. What about it? 





23 Q. If we went 60 feet south of that would that 
24 extend in your property? 
25 A. Yes. 
84 I 
1 Q. If we went 30 feet south of that would that j 




Q. HOW close is your property line to that edge 
5 of the road? 
6 A. To the edge of the road? TWo or three feet in 
7 places. 
8 Q. okay. And so Mr. MOrtensen then wanted to 
9 purchase some of your property within two or three feet 
10 of the southern edge of that road surface so that he 
11 could expand the road? 
A. Yes. 12 
13 
14 
Q. And did that ultimately happen? 
A. NO. Expand the road or build a different 
15 road? 
16 ~. Let me back up. Prior to -- let's make this 
17 (lear for the Judge. Back in 1966 when the Millsaps 
18 owned 160 acres, did this road extend oeyona GOvernment 
19 Lot 2. the "this" being Government Lot 2 in Exhibit 6, 
20 in the same way we see it today? 
21 A. No. --- , 
22 Q. What direction, if any, did it take? 
23 .!:- The corner ri.!ltlt here and come back alongside 
24 the fence line. The property line right there. 
25 Q. So it ran on the property line on GOvernment 
PT ;::11. CV-02-222 Paaes 81 to 84 
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1 'Lot 2? 
Z- Ct--... J""-_y .... e ... ~ .,.. 
3 Q. Did it -- do you know how it ended up being 
4 extended in this fashion that we see in Exhibit 6, the 
5 ~~oad west of Goverment Lot 2 of the Akers' parcel? 
"'--'---' A. That was -- David white -;as who exparidEd i ( 
7 out there. 
8 Q. I'm sorry. You said David white and his crew 
9 expanded it? 
10 A. yes. 
11 Q. when did they do that approximately? oon't 
to be exact. 
13 A. This . .l1.Pri.ng. It was during the. winter there 
, "':"'-.~~~'.-. '- .-"". 
14 he: had. uh, Shaun Montee cOine~:up ~::'and!:ge:<:fliijf 'aA>,. 
'~"~,,;:'~::-::-,: __ ""~l~'*"""_',~.! 
17 
:{~ 
Q. Again, that's the road west of Government 




Q. So originally in 1966 this road here didn't 







Q. was that correct? 
A. Yeah. It never existed, no. 
Q. up until Mr. White extended it? 
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A. Yes, he extended -- I don't know where it went 
2 to. I've never been on it, but he went on it acrossed 
3 his property west. 
4 Q. Fair enough. I think I made my point. I just 
5 want to, I guess because my question was poorly drafted, 
6 poorly stated, I wanted to clarify it. I'm correct, 
7 aren't I, when~ l!i!,Y.c.that Mr. white extended the road in 
8'ihe-f:lWib~Et~Ve.see it in Exhibit 6 on the western 
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1 if he did indica~e, just ~ell us how he indicated it? 
2 A. I don't recall exactly what was said for that 
3 matter. It was -- but we talked about it, and he 
4 thought he could go ahead and do more with it, and I 
5 told him to my knowledge it was -- that he couldn't, 
6 that it was not an easement there. 
7 Q. okay. Did he say to you -- do you recall if 
8 he told you generally whether he knew he had a problem 
9 with developing the road, and if he told you, tell us 
10 what he told you generally if you recall? In other 
11 words, I don't want you to speculate as to what was in 
12 his mind, but tell us .nat you recall him telling you or 
13 indicating to you? 
14 A. I don't recall what was said on it. we was, 
lS uh -- his views and mine were different. He thought 
16 that he should be able to do as he wanted to develop and 
17 improve it and stuff because he knew that Dennis 
18 wouldn't allow it, and I told him, you know, that he 
19 was -- in my opinion was wrong because Millsap -- is my 
20 understanding with Bill was that it was agricultural 
21 easement, which I've known Bill and I was pretty good 
22 friends. 





THE COURT: okay. I'm sorry, who was good 
THE WITNESS: Bill Millsap, the original 
THE COURT: You and he were good friends? 
THE WITNESS: Yes. 




6 Q. (By Mr. James) 00 you know if Bill Millsap 
7 and the Akers got along all right? 
8 .A T don't know if they knew each other . 
88 
. 'f " ~",""", ..... 
9 si~~ &;vernment Lot 2? ( 
10 A. Yes. \ 
9 Q. okay. Fair enough. On or about 
11 Q. Did Mr. Mortensen ever indicate to you whether 
12 or not he knew there was a problem with developing this 





Q. what did he indicate to you? Just tell the 
17 A. well, he knew he couldn't get easement or to 
18 expand any more than what it was. 
19 MR. REAGAN: objection, Your Honor. NO proof 
20 of any knowledge. He said he knew. 
21 
22 
THE COURT: Sustained. 
Q. (By Mr. James) Okay. Just tell us what he 
23 told you how he knew. when I asked you -- let me go 
24 back to my original question. Did he indicate whether 
2S he knew he had a problem with developing the road, and 
10 January 3rd, 2002, did you have occasion to discover any 
1i"~s -- the Akers' road or the Akers' 
12 property that was suspicious at all? In early January 
13 2002? 
14 A. Yes. shaun Montee moved in a big track hoe up 
15 there, and I was feeding cattle. I went up to see what 
16 he had planned on doing. 
17 Q. I apologize for interrupting. I'm going to 
18 bring the exhibit over to you, and I'll have you point 
19 out to the judge and describe what you found. 
20 A. I went and talked to the operator to see what 
21 they had planned on doing, and he informed me that they 
22 was going to start right here and lower the roadway. 
23 Q. Did he indicate who they were going to do that 
24 for? 
25 A. Jerry Mortensen, David white. 
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1 Q. So how do you know ; twas 1:ne defendants' cat 
2 that made these tracks? 
3 A. Because I lived there all the time and I've 
4 never seen anything else tear the road up. 
S Q. you've never seen any other heavy equipment go 
6 up and down that road? 
7 A. Yeah. When it was froze up last winter they 
8 took the track hoe up there. 
9 Q. Any other time? 
10 A. Years ago. couple years ago he had it. 
11 Q. How do you know that these are not pictures of 
12 years ago tracks? Do you know? 
13 A. I don't know except the gate was in a 
14 different place then, I believe. 
15 Q. Can you tell me from that exhibit where that 
16 gate is? 
17 A. No. 
18 
19 
Q. I didn't hear your answer. 
A. NO. Not from that picture. 
20 Q. Are there any of these other pictures that you 
21 feel you can establish that you know the time frame that 
22 defendants' equipment caused these tracks? 
23 A. There's no way that I can prove exactly when 
24 this picture was taken. I want to say when the 
25 conditions was about the same it left tracks up the road 
114 
1 1i ke that. 
2 Q. So you cannot tell from any of the pictures 
3 when those pictures depict the tracks in the road? 
4 A. No. I can. just tell you that that's exactly 
5 the way it looked after I walked up in there. 
6 MR. REAGAN: okay. Continue to object to all 
7 of those eXhibits, Your Honor. 
8 THE COURT: okay. well, at this time I'm 
9 going to allow the admission of Exhibits 34 and 38 only 
10 as for illustrative purposes being similar to what this 
11 witness saw at the time that he has indicated he saw the 
12 defendants' bulldozer going up and down the road or up 
13 the road. 
14 
15 
(Exhibit NO. plaintiffs' 34 and 38 admitted) 
MR. JAMES: Thank you, Your Honor. 
16 Q. (By Mr. James) Now, we talked a lot about 
17 this bottom portion of the road. oid you also see any 
18 damage to the Akers' property or road in the upper area 
19 here? I think you've already testified to some of that, 
20 but I wanted to reestablish that. 
21 A. on the upper area of the road? 
22 Q. Right. when I'm talking -- when I say the 
23 upper area -- the uphill area where you testified 
24 Mr. White made the road -- extended the road. 
25 A. Yes. 025: 
Ave-nco 
1 Q. Okay. I-m gonna hand you Plaintiffs' Exhibits 
2 46, 52, 54, 64, 6S and 53 and ask you just a couple 
3 questions of those. Take a look at those. 
4 MR. JAMES: I think we have a stipulation, 
5 Your Honor. Plaintiffs move for the admissions of 
6 plaintiffs' Exhibits 52 -- pardon me, 46, 52, 54, 53, 64 
7 and 65. 
8 (Exhibit NO. plaintiffs' 46, 52, 53, 54, 64 
and 65 offered) 9 
10 THE COURT: And Mr. Reagan, is there such a 
11 stipulation? 
12 MR. REAGAN: These are stipulated to, Your 
13 Honor. I'd just like the time frame established on them 
14 as well. 
15 THE COURT: All right. Exhibits 46, 52, 53, 
16 54, 65, 65 are admitted. 
17 (Exhibit NO. Plaintiffs' 46, 52, 53, 54, 64 
and 65 admitted) 18 
19 Q. (By Mr. James) You've had a chance to look at 
20 those exhibits, and referring to those exhibits, I'll 
21 have them in a minute for you, do they depict the upper 
22 area generally of the plaintiffs' road and property? 
23 A. Yes. 
24 Q. Do they depict any damage caused by 
25 defendants' activities? 
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1 A. It's hard for me to tell exactly where your 
2 property line and whatever is there but seeing's how --
3 Q. with regard to property lines 
4 A. well, it shows the damage that's done or the 
5 work that was done. 
6 Q. Fai r enough. 
7 A. I haven't went up there and looked at it 
8 personally so it's a little hard for me to tell you 
9 exactly what was done up there. 
10 Q. Are you -- let me just ask you are you 
11 familiar with this no trespassing sign there? 
12 A. Yes. 
13 . Q. And I'm referring to plaintiffs' Exhibit 52. 
14 A. Yes. 
15 Q. TO your knowledge who placed that there? 
16 A. I believe oennis put it there. 
17 Q. And do you know where approximately that no 
18 trespassing sign is if you can identify on Exhibit 6 for 
19 the judge? 
20 A. It's right here. 
21 Q. Okay. And do we see that also in Exhibit 46, 
22 that no trespassing sign? 
23 A. Yes. 
24 Q. Now, do you see the newly -- what appears to 
25 be newly-graded roadway here on the right side of 
~------------------------------------~ 
APPEAL TRANSCRI 
1 Exhibit 46? 
2 A. Yes. 
3 Q. IS that road this -- the road extension here 
4 on the other side of Lot 2? 
5 A. Yes, it is. 
6 Q. 00 you know when approximately Mr. Akers 
7 placed that sign there in relation and time to the 
8 defendants' attempted development of the road? 
9 A. I think he placed it there after they 
10 started -- was gonna try and dig that top down I believe 
11 is when it was pIIt up there. When they started doing 
12 it. 
13 Q. Are you familiar with Mr. Akers placing a no 
14 trespassing sign at the bottom of the road with respect 
15 to the defendants' activities? 




Q. And in particular, in his driveway approach? 
A. Yes. 
MR. JAMES: I'll move for the admission of 
20 plaintiffs' Exhibit 62 and 63. 
21 (Exhibit NO. plaintiffs' 62 and 63 offered) 
22 MR. REAGAN: NO objection other than 
23 establishing the time again, Your Honor. 
24 THE COURT: All right. Exhibit 62 and 63 are 
25 admitted. 
ll8 
1 (Exhibit NO~ Plaintiffs' 62 and 63 admitted) 
2 Q. (By Mr. lames) And on 62 and 63, do you know 
3 when do you recognize the no trespassing sign in 
4 those? 
5 A. Yes. 
6 Q. And is that the no trespassing sign that 
7 Dennis Akers placed at the bottom on his driveway 
8 approach? 
9 A. Yes. 
10 Q. When approximately did he place that, do you 
II know, in relation to when the defendants began to 
12 develop this road? 
13 A. It was about the time they started to develop 
14 or tried to. 
15 Q. 00 you know, and I don't know, do you know --
16 we see a red -- do you see that red thing stuck in the 
17 dirt there on Exhibit 62 on the left-hand side? If you 
18 know, do you know what that is? 
19 A. I would assume it's a stake. I can't tell for 
20 sure. 
21 Q. Okay. Fair enough. During these activities 
22 that we discussed of defendants on the plaintiffs' road 
23 and the surrounding area, do you know if -- do you 
24 recall any damage caused to Mr. Akers' fence from that 
25 activity? 
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1 A. At one time Jerry Mor1:el1l!.!!'1,"r~I!.,his ,pic~up -~ 
2 got off the road and got stuck and tore the fence down. 
3 Q. Did you -- let's lay some foundation. Were 
4 you there when that happened? 
5 A. I was home. 
6 Q. You were home? when was this in relation 
7 to we've talked about the attempted development ef 
8 the road around January 3rd, 2002, and then the two 
9 subsequent times when they dumped and graded. 00 you 
10 know when this was in relation to those time periods? 
II Let me ask you this. was it this year? 
12 A. It was before they dumped anything on the 
13 road, I think. 
14 Q. All right. was it after Mr. Akers put the no 
15 trespassing sign up? 
16 A. Yes. 
17 Q. where approximately on Exhibit 6 did 
18 Mr. MOrtensen -- did you see where. he" ran off the road 
19 and damaged.Mr. Akers' fence? 
20 A. oh, about the middle of the curve there, right 
21 in there. 
22 Q. Did you see if he ran off the road or if he 
23 drove off the road? 
24 A. I didn't see him do it so I --
2S Q. Did you see his truck there? 
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1 A. yes. 
2 Q. And did you see his truck against the fence 
3 that was damaged? 
4 A. Yes. 
S Q. Let me hand you plaintiffs' Exhibits --
6 A. In fact, I think I gave him a ride to town. 
7 MR. MORTENSEN: I thank you for that. I 
8 would've had to walk. 
9 MR. JAMES: plaintiffs' Exhibits 66, 67 and 
10 68, I think we have a stipulation with respect to those 











(Exhibit No. plaintiffs' 66, 67 and 68 
offered) 
MR. REAGAN: NOt 66. 
MR. JAMES: With respect to 67 and 68? 
MR. REAGAN: 67 and 68 no objection, Your 
MR. JAMES: And I'll withdraw 66 at this time. 
(Exhibit No. plaintiffs' 66 withdrawn) 
THE COURT: All right. Exhibits 67 and 68 are 
22 (EXhibit No. plaintiffs' 67 and 68 admitted) 
23 THE COURT: Just so the record's clear so my 
24 notes are. clear,. what was the exhibit that showed the 
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1 Your Honor. 
2 THE WITNESS: This lines up about with where 
3 somebody surveyed, and it's got a marker there. The old 
4 post was about right almost in line with that there, 
5 just below the corner of that driveway. 
6 Q. (By Mr. Reagan) And what POSt 
7 A. That was where the old poSt and the old fence 
8 line this road actually covers where the old fence 
9 was. They've wi dened the road that much, and thi s fence 
10 has been set back a few years back here there was 
11 another surveyor. I believe Anne Kelch had them place 
12 the line. when they surveyed it they had -- this corner 
13 post you got here, they had it right -- they had it on 
14 the east side of my driveway. The old one is about in 
15 between where the two surveyors put it. 
16 Q. well, the surveyor -- you're talking about 
17 when Meckel surveyed it in the late '70s? 
18 A. I don't know who it was that surveyed it. 
19 Q. YOU said earlier that over here at this point 
20 they put a stake, a monument in there? 
21 A. Here lately JUSt a stake. 
22 Q. 00, okay. And who placed the post? 
23 A. This summer. who placed the post? I don't 
24 know who placed the post. It was there when I was a 
25 little kid. 
134 
1 Q. Okay. YOU testified earlier that you've been 
2 living on the property since 1945? 







IS that your property or your dad's? 
Some of it's mine and some of it's joint. 
okay. when did you move your trailer onto 




A. where it is now? 
Q. Yeah. 
A. 00, I don't know. About 30 years ago almost, 
11 25 years. 
12 Q. So in the '70s, early '70s, mid '70s? 
13 A. Yeah, would've been '74 or five. 
14 Q. Okay. I'm going to show you what's been 
15 marked Defendants' EXhibit 44. would you take a look at 
16 that? 
17 THE CLERK: Judge, they can't both be usi ng 
18 numbers. 
19 THE COURT: Good point. Yours are numbered, 
20 not lettered? 
21 
22 
MR. REAGAN: Mine are numbered. 
THE COURT: well, why don't we do this. why 
23 don't we refer to them as 0-1, 0-2, 0-3, and you're 
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1 Which reminds me, did you ~ reach an agreer~nt on 
2 which ones can be admitted by stipulation? 
3 MR. JAMES: Judge, I think it's still unclear. 
4 I think we've got an agreement as to most of them. This 
5 is one where we may have a discrepancy unfortunately. 
6 THE COURT: All right. So the record's clear, 
7 he's been handed 0-44. 
8 Q. (By Mr. Reagan) Let me direct your attention 
9 to about the -- it's about in the middle here just on 
10 the left side or on the right side. DO you recognize 
11 that area? 
12 A. um-hmm. 
13 Q. DO you see Millsap Loop Road coming down 
14 through there? 
15 A. yeah. 
16 Q. okay. I'm gonna direct your attention -- I'm 
17 gonna tell you this is a 1973 aerial photograph, and do 
18 you see where Millsap LOOP comes close by your property 
19 there? 
20 A. yeah. 
21 Q. See how Millsap LOOp if we're moving in a 
22 southerly direction it's taken a curve easterly right 
23 there? 
24 A. Yeah. 
25 Q. okay. And then it's coming off straight to 
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1 the south? 
2 A. 
3 Q. 
YOU lost me coming off straight to the south. 
Okay. YOU see where it looks like kind of a 
4 chicken foot with --
5 A. where my driveway is? 
6 Q. IS that your driveway? DOes that look 1 i ke 
7 your driveway where it is? 
8 A. well, it's got right there. That might be 
9 a driveway right there. 
10 THE COURT: I'll need to have you speak up, 
11 Mr. Reynolds. 
12 THE WITNESS: We need a little bigger picture 
13 if you're gonna tell exactly what's there. 
14 Q. (By Mr. Reagan) Okay. Can you see it -- does 
15 it look like a chicken foot, three forks? 
16 A. Yes, yes. 
17 Q. And does it look like the middle fork there is 
18 your driveway? 
19 A. probably is. yes. 
20 Q. okay. And then left as you're looking at the 
21 picture, which would be a westerly direction, is that 
22 the road that we're referring to here that's at issue, 
23 the private access road? 
24 A. No. 24 going to have to say 0 every time. Otherwise, I don't 
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1 A. Not unless your picture is upside down from 
mine , which it is. 
MR. MORTENSEN: I think he said left when it 
4 should be right. 
S THE WITNESS: you've got it turned this way. 
6 Q. (By Mr. Reagan) I've got mine to where 





Q. SO now moving from the chicken foot I'll call 




Q. does that look like the road, the private 




Q. okay. IS that how you recall -- is that how 




A. No, I don't. This picture was taken when? 
Q . 1973 . 
MR. JAMES: Judge, I'm gonna object on 
21 foundational grounds. My problem with this is counsel 
22 has blown up a picture that's been superimposed by 
23 somebody, and until today, if I recall right, I have not 
24 seen the blown-up portion counsel has done, and these 
2S aerial photographs start to get unreliable as you blow 
1 them up more and more, and the purpose of his question's 




MR. REAGAN: well, your Honor --
THE COURT: So what's your objection? He's 




MR. JAMES: Okay . 
THE COURT: So what's the objection? 
MR. JAMES: well, my objection to the last 
10 question was lack of foundation, but I guess I'm 
11 confused what the last question was maybe. 
12 THE COURT: Okay . well, I don't think this 
13 witness has any knowledge as to when this was taken 
14 other than Mr. Reagan's representation, and that's how 
15 I'm treating it right now. 
16 
17 
MR. JAMES: All right. 
Q. (By Mr . Reagan) So how is the road, the 
18 private access road depicted in Defendants ' Exhibit 44 
19 different from what you recall? 
20 A. well, this here showed more of a cut across 
21 than what it ever was. A bunch of this -- there's a 
22 bunch of lines scrawled in here. There shouldn ' t be. 
8 MR. REAGAN: Your Honor, I believe we do have 
9 a stipulation with regard to Defendants' Exhibit 43 and 




(Exhibit NO. Defendants' 42 and 43 offered) 
MR. JAMES : Number 42 and 43, I don't have an 
14 objection to those Your, Honor. 
15 THE COURT: okay. Exhibit 42 and 43 will be 
16 admitted. 
17 (Exhibit No. oefendants' 42 and 43 admitted) 
18 Q. (By Mr. Reagan) Mr. Reynolds, I'm showing you 
19 Defendants' Exhibit 43. This is the 1973 USGS map. 




Q. And do you know what this is, this red line 
23 right here? 
24 
25 
A. Section line. 
Q. And you see the dotted line? What do you 
1 think that'S a depiction of? 
2 
3 
A. The roadway up to the top of the hill. 
Q. What -- let's see over here, the black dot, do 
4 you see the black dot there? What do you think the 
5 black dot is? 
6 A. It probably was my dad's house , but I don't 
7 know. They don't have enough dots. 
8 
9 
Q. COuld that maybe be your trailer? 
A. well, it could be, but then -- uh, I rather 
10 doubt it. It's probably my dad's house because mine's 
11 right close right below his. It would be showing his 
12 house, barn. YOU don't show the rest of the buildings . 
13 .Q. okay. Let's talk about this road depicted 
14 here in the 1973 USGS map. What do you think this 
15 little square is over here in Section 24? 
16 A. I would guess it's probably a little steel 
17 building that sets up there. 
18 Q. Is that maybe a little quonset hut that 




A. Yeah . 
Q. They put that on their own property, didn't 
23 A. oh, I think so , yeah. 
24 s 
8 
...... .,. , 
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21 A. oh. it was before Dennis moved up there I 
22 believe. At or about that time. 
Q . okay . 
t, 
23 
24 A. He didn't do it one time. There was several 
25 different times when he ' d go up there and work on 
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1 something and he'd whittle a little more. 
2 Q. when peplinski would be working on 
3 something --
4 A. Yes. 
5 Q. - - did peplinski work on the road pretty much 
6 throughout the time he lived on the property? 
7 A. He never worked on the road until right at the 
8 last there after -- outside of plowing snow up -- or 
9 that upper end of that there he tried to widen it just a 
10 l i ttle bit. The rest of the road he pretty much left 
11 the way it was until after Dennis moved uP. and they 
12 improved the road . 
13 Q. what did they do when -- do you remember what 
14 time frame it was that peplinskis worked on improving 




A. No, I don't exactly. 
Q. What did they do to the road. do you remember? 
A. well, from where you're looking there that was 
19 showing - - this way, I don't know if it was peplinski or 
20 Dennis that they raised it up along there and put some 
21 culverts under it because that was just a solid mud 
22 hole --
23 THE REPORTER: I'm sorry. I couldn ' t hear. 
24 THE WITNESS: I said it was all -- it was 
2 couldn ' t drive through it. After Dennis moved in there 
3 we put the culverts in there. Before that it never was 
4 fixed or improved. 
5 Q. (By ~r. Reagan) This area you ' re talking 
6 about, let'S see plaintiffs' 6 again here, what area is 
7 that that you said was raised up? 
8 A. Right along in here. 
9 Q. HOW much did they raise the road, do you know? 
10 A. paid no attention . Some areas probably two 
11 feet . 
12 Q. TWo feet. three feet? 
13 A. I don't think any of it was three foot, but 
14 some of it was two. 
15 
16 
Q. And was that the pep1inskis that did that? 
A. I don't know if peplinski or Dennis done it. 
17 I don't know. 






A. Didn't pay no attention. 
Q. Do you work, ~r. Reynolds? 
A. Occasionally. 
Q. what hours are you normally at your house? 
A. I never know. I'm there every morning and 
24 every night and most of the time during the day, but 
25 sometimes I'm gone. 
1 
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Q. Did the -- do you think there ' s times when ~r. 
2 Mortensen's gone up onto his property that you haven't 
3 seen him go back up or back? 
4 A. 00. definitely. 
5 Q. What kind of equipment did °the peplinskis use 




A. They never ever hauled anything up there. 
THE COURT: I'm sorry. I didn't hear that. 
THE WITNESS: They never ever hauled any 
10 equipment up it . 
11 Q. (By ~r. Reagan) You mean you never saw them 
12 haul any equipment up? 
13 °A. I'm quite sure they never hauled any 
14 equipment. They might have hauled like a disc or harrow 
IS or something light they might have hauled up, but they 
16 never hauled any tractors or anything like that . They 
17 unloaded them down at the county road and drove them up . 




A. Yeah , definitely. 
Q. They drove their tractor up there? 
A. Yes. 
22 Q. Did they ever pull any of the farm equipment 
23 with their tractor when they drove it up there? 
24 A. Sometimes, yes. 
25 springs in there, creek bottoms, it was all mud holes() r ~() 
\J L- ~~~/--------------------------------------------~ 
Q. What kind of equipment did they pull ? 
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1 A. 
2 harrows . 
Whateve r they needed up there . 
Whatever they needed. 
Disc , plow, 
3 Q. DO you have any idea how wide some of that 
4 equipment was that they pulled up there? 
5 A. I never ever seen 'em pull anything up over 
6 probably twelve, fourteen-foot wide. Generally that 
7 wider stuff is l i ghter and they'd haul it up. 
8 Q. HOW about the Mill saps? 
9 A. How about Millsap? 
10 Q. yeah. 
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11 A. NO, he never -- never had over probably ten or 
12 twelve-foot wide stuff or anything that he took up 
13 there . 
14 Q. Is that ri ght? Have you ever seen Mr. w. L-
15 Millsap's affidavit? 
16 A. No . 
17 Q. sO are you saying - - that's a sworn statement 
18 that he nade that he said his equipment that he hauled 
19 up there was twenty feet or wi der . 
20 
21 
A. I would guess that he was exaggerati ng. 
Q. And why do you guess that? 
22 A. I don't recall him ever having any equipment 
23 that was twenty-foot wide . You can't haul it up the 
24 county road. The county road wasn't twenty-foot wide 
25. then. 
1 Q. well, isn't it possible that the equipment 
2 would hang over the tracks on the road? 
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3 A. The road wasn't wide enough. You'd have had 
4 to -- there was no house. He could've drug it across up 
5 the hi l l up where Dennis' house i s and drug sonething up 
6 that way, but he wouldn't have drug it up the road . 
7 Q. YOU don ' t know though, do you? 
8 A. No, I -- I never ever knew him to have 
9 anything like that up there. 
10 Q. SO you've never seen any surveys of 
11 Mr . Akers' property? 
12 A. NO. 
13 Q. Did he ever tell you how much property he 
14 owned? 
15 A. I don't recall that he has. Could have but I 
16 don't recall. 
17 Q. Okay . Let's look back at this disputed area, 
18 this triangle area. Before we do that let me ask you 
19 this . If the road is somewhat as depicted in the 1973 
20 USGS map here, Def endants' 43, i s it true that it came 
21 off Millsap LOOP Road straight down heading southerly? 
22 A. The road? 
Q. The private access road? 
A. Yes. 
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6 Q. were there also tracks to identi fy that 
7 corridor , let's say -- let ' s call i t a corridor for the 




12 Q. Okay. 
13 A. Some years if they dropped the blade on the 
14 dozer, well, them tracks would just be one track . 
Q. When did you construct your driveway? 





Q. yeah. when did you construct your driveway? 
A. When I first put a trailer there I done the 
19 part onto lIlY place . The rest of it was already 
20 constructed. 
21 Q. This is what we ' re calling your driveway here. 
22 the right hand secti on in --
23 A . Yep . 
24 
25 
Q. -- in six, that was already constructed? 
A. Yep. 
Q. It was gravel? 
A. NO. I graveled it . 
Q. You graveled it? 
A. I graveled it. 
Q. whose property is that, do you know? 








7 Q. Who did you ask to be able to put your road in 
8 there? 
9 A. I didn't ask anybody. I figured it was 
10 probably part of the road right-of-way , and I never 
11 thought nothing about it . 
12 Q. well, didn't you know that all of this was 
13 Government Lot 2 owned by Mr . Baker at the time? 
14 A. He didn't own it I don't think. Maybe he did . 
15 I don't know. Nobody said nothing about it. It was 
16 kind of accessed there right straight into my property 
17 there. I used to let Bill Millsap CORe through there . 
18 Occasionally when it was too muddy he couldn't get 
19 through the bottom and he'd cone up through that way. 
20 Q. SO Bill Millsap -- he didn't come over here 
21 next to this bank. did he . where your driveway is? 
22 A. Yes . 
23 Q. He did? 
24 A. Yep. 
23 
24 
25 Q. And that it then turned westerly? o 2 b wi ~ ...... _ _ __ Q_._I_S_y_O_U_r_d_r_'_· v_ew_a_y_o_v_e_r_th_e_t_o_p_ O_f_e_x_a_ct_l_y_wh_e_re--.-J 
... , ....... ,.. -..- - , 
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1 road that was wider than t hat . They hauled probably 
153 I 
1 Q. .. i1:? 
2 lighter stuff up on the Cat. I don ' t know what they 2_" 
3 would've took up wider unless they had a drill that was 3 
4 a l i ttle bit wide r maybe. I don't know. 
5 Q. so you don ' t know how wide the equipment was 
6 that the peplinskis drug up there? 
A. NO, I do not . 7 
8 Q. well, let'S just say it's -- let's just talk 
9 about the " I forgot what you said , fourteen feet 
10 Millsaps 
11 A. yeah. I said twelve but whatever. 
12 Q. TWelve, okay . TWe1ve--
13 A. The road surface probably has never ever been 
14 wider than twelve feet . 




17 Q. what about when peplinskis did all the work in 
18 1993? 
19 A. They still wound up with about a twelve-foot 
20 road surface . 
Q. Really? 
A. lJIn-hlllll. 




24 A. I remember it was wide enough for one rig to 
25 go up. 
1 Q. I'm gonna show you what's been marked 
2 Defendants ' Exhibit 47. Does that look like the 













THE COURT: So that's 0-471 
MR. REAGAN: 0-47, yes. 
THE WITNESS: Yep, that's it. 













of the slope 
15 
16 
17 road up 
18 there, doesn't it? I'm sorry , Mr . Reynolds . Did you 
19 answer? Does it look like there's quite a bit of gravel 
20 on the road? 
21 
22 
A. Looks like there's some gravel . 
Q. Prior to filing this lawsuit did Mr. Akers 
23 ever say to you that he owned this property in here? 
24 A. He wasn't sure. He figured he should own it, 
25 but then after all the deal of it he wasn't quite 
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1 positive what his was . 
2 Q. I'm just asking "yes" or "no", did he ever 
3 claim that he owned this property to you prior to filing 
4 this lawsuit? 
5 A. I don't recall that he ever said he owned it 
6 for sure. I don ' t know. I figured he owned it for 
7 sure. It's not logical anybody else could. 
8 MR. REAGAN : Plaintiffs Exhibit 2, the 
9 assessor's map. I believe we stipulated to the 
10 admission of Defendants' Exhibit 2, Your Honor, again 




(Exhibit NO. Defendants' 0-2 offered) 
MR. JAMES: Yeah, and that'S an important 
15 exception, Your Honor, with the exception of the 
16 handwriting and the hand drawing I would add also 
17 because there's a drawing on there. 
18 THE COURT: okay . Is this plaintiffs' Exhibit 





MR. REAGAN: This is Defendants' Exhibit 2. 
THE COURT: SO it's 0-2. 
MR . REAGAN : 0- 2. 
THE COURT: With that stipulation, Defendants' 
24 Exhibit 0-2 will be admitted. 
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Q. 'ItO;, . 
A. No ; That's going west, southwest . 
Q. okay. Southwest. Is that where the work's 
4 being performed for the person standing back there? 
5 A. I don't know that . They was performing work 
6 from here on up and on back. 
7 
8 
Q. pardon me? 
A. I said they was working allover in there. 
9 They was lowering this and building a road around that 
10 way and building a road around to the south. 
II Q. Did they actually exca -- have you been up 
12 there yourself during this time, say, early this year, 
13 2oo2? 
14 A. Have I been up there? I haven't been right to 
15 here, no. I've been up in the field across the fence up 
16 here feeding cows, and I've walked over and talked to 
17 the opera~or a couple different times. Other than 
18 that 
19 Q. okay. Did you ever see any excava~ion on this 
20 private access road on the Akers' prope~y? 
21 A. Just right on the end of it right here. I 
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Q. MOre often than that? 
A. Yeah. 




4 A. It is for him because he keeps his road a lot 
5 smoother and better shape than most people do . 
6 Q. okay. If you want ~o keep a road good do you 
7 need to grade it? 
8 
9 
A. oh, definitely. 
Q. Even other times than the spring thaw when 
10 it's muddy? 
II 
12 
A. oh, yeah. 
Q. Don't you need to grade it when you have 
13 traffic? Isn't that something you have to always do 




Q. How about dumpi ng gravel on it? Is it 
17 necessary to repeatedly place gravel on it? 
18 A. Yes. 
22 seen 'em working up there, but I can ' t go up and say 22 
23 exactly where this was, you know, to the foot of where 23 
24 they were working, but I seen them working in this area. 24 
25 Q. Did you see them do some excavation on their 
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1 prope~y? 
2 A. Yes. They was working up there for several 
3 days. Quite a while. 
4 Q. And some of these other photos -- let's look 





A. Same spot basically. 
Q. Right. Are ~hose tire tracks in the road? 
A. Yes. 
Q. Is that kind of a -- would you expect to see 










Q. I Nan, is there a spring thaw every year? 
A. yeah. 
Q. Does it get muddy? 
A. Yep. 
Q. Does that happen pretty much every year? 
A. Yeah. 
Q. Do you need to do some maintenance to the road 
19 every year because of the spring thaw? 
20 A. Maybe not every year . Depends on how much 
21 gravel you put on it and stuff. 
22 Q. okay. I thought you testified earlier that 
23 you were grading or Mr. Akers was grading the road about 
24 every three months? 
25 
1 
2 thei r 
Q. Have the defendants built any houses up on 
up on the 160 acres? 
A. NOt that I know of. 
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3 






Q. whose was that, do you know? 
A. Last person tha~ I knew that lived there was 
9 my dad, and that was when he was a kid so that would've 
10 been about 80 years ago. 
11 Q. Okay. There was somebody that lived there 





A. Not that I know of . 
Q. And that was up there on the 160 acres? 
A. Yeah. 
Q. Do you know whether or not the gate -- I 
17 forgot what exhibit that was -- the ga~e on the back 







Q. Are you familiar with that gate? 
A. Mildly. 
Q. NOW, is that gate locked? 
A. I don't know if it is all the time. I know it 
24 is pa~ of the time. 
~2_5 _______ A_. __ N_o_. __ H_e __ g_r_a_de_s __ i_t __ mo_r_e __ o_ft_e_n __ t_h_an ___ t_ha_t_. ____ ~()~~r ~~ 
~ ~t_70'-~------------------------------------------------~ 
Q. Have you ever gone ~hrough the gate? 
.. • ,ron,... -, _'Ill 1"\ ..... 
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\ 1 ~here, but it is in Government Lot 2, and our easemen~ 
2 rights extend beyond Akers' property, and all we were 
3 doing was improving an area that we had a legal right to 
4 maintain and repair, and, uh, Mr. Akers had no say on 
5 that whatsoever because it was an easement right that 
6 wasn't even on his property. 
7 since that time, uh, for the simple fact that 
8 the title company, who defends us, thought that 
9 Mr. Akers might try to get Mrs. Baker to deed him that 
10 property, the title company hired a private 
11 investigator, located Mrs. Baker who is the owner of 
12 that property, which is really kind of irrelevant 
13 because we have easement through that property whether 
14 she deeded it to us or not, but she then deeded us that 
15 property, so now not do we only own that triangular 
16 portion, but we have always had an easement through that 
17 portion, so all we did was improve our easement area in 
18 there that we have a legal easement to which we now own. 
19 Q. (By Mr. James) YOU and Mr. whi te engaged in 
20 this grading activity for the approach to Millsap LOOP 
21 Road without obtaining an approach permit, correct? 
22 A. The approach was already there. we come off 
23 the same approach that Akers does. what Akers did is 
24 Akers went outside his property lines and blocked off 
25 part of the approach area. He put the gate not even on 
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1 his property, a gate that he stole from me that he cut 
2 in half so it would be half as wide, and then he moved 
3 it out into the triangular area which would either be an 
4 approach area that belonged to the county or Mrs. Baker 
5 and which all of those areas we had easement right to, 
6 and he actually trespassed -- trespassed and blocked our 
7 area, and what he did is restrained us which was 
8 contrary what the Court had ordered. The COurt had 
9 ordered that he should not restrain us from using that 
10 twelve-foot road, and he did. 
11 Q. Let's say it your way. After the Court order, 
12 you and Mr. White extended Mr. Akers' approach, and at 
13 that time you did not have an approach permit, correct? 
14 A. we didn't do a thing with the approach. NOt a 
15 thing. we used the exact same approach. If you'll 
16 bring the pictures up and you'll want to really talk 
17 about it where we can look at it clearly, we could 
18 discuss it objectively, but we did nothing to that 
19 approach. All we did was come and improved our easement 
20 which was outside of Mr. Akers' property. 
21 we did not go against the COurt order because 
22 we didn't do anything within the boundaries of Akers' 
23 property. All we did was try to save from having to 
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1 it would all be discussed in court. All we wanted was a 
2 safe way to get to that twelve-foot road easement that 
3 the Court ruled that we could use until this all gets 
4 resolved in trial. 
5 Q. The work that you and Mr. White did, the 
6 dumping of the fill and the grading work, however you 
7 want to characterize it, you did that work without 
8 obtaining an approach permit, correct? 
9 A. we did that without obtaining an approach 
10 permit because we were not working on the approach. 
11 Q. NOW, prior to that you and Mr. white engaged 
12 in work up on the upper end of the road, correct? 
13 A. Strictly on property that belonged to 
14 Mr. White, and that was Mr. white's project. That was 
15 not my project, and what I would like defined is that 
16 there is two lawsuits here. There's one against Dave 
17 White, and there's one against me. We're two different 
18 entities with two different businesses. He's in 
19 development, and I'm in the land sales. That was his 
20 project. I know for a fact that every bit of work that 
21 he did up there was permitted, and I know for a fact 
22 that every bit of excavation that happened up there was 
23 on his land. 
24 Q. okay. we may have a dispute over that, but I 
25 don't want to Quibble with you over that. I just want 
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1 to establish that you agree with me the work that was 
2 done up here at the upper end of the road was done prior 
3 to the filing of the lawsuit, correct? 
4 A. I was in Mexico during all this time. I sold 
5 the property to Dave, and I remember I was very anxious 
6 to get it closed because annually around that time of 
7 the year I go to Mexico, so when I get back from Mexico 
8 I find out that we've got a lawsuit, and that's where 
9 I'm at on it, but during all that time I never once was 
10 even on that property, so I could not have trespassed, 
11 you know. My claim against you is frivolous lawsuit. 
12 Q. All I'm trying to establish is do you disagree 
13 with me that the work on the upper end of the road was 
14 done prior to filing the lawsuit? 





Q. And you represented yourself pro se? 
A. Yes, I did. 
Q. And you represented yourself pro se up through 
20 the time that you and Mr. White commenced work in this 
21 area? 
22 A. up until the time that the judge ruled that 
23 whoever lost the suit would pay all the -- all expenses, 
24 have a hassle and come and bother the Judge and 24 and with that ruling I said, well, why should I risk me 
25 everybody to say, hey, he's blocking us because we kn{3 ~ (~2~paYing anything because the title company will represent 
~ ... -, _____ -'\rn " 7" 
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1 me and they'll have to pay everythi ng 
2 if -- I mean, I don't know what a court will rule. I 
3 mean, I believe our title company will defend it to the 
4 supreme Court, but I have no idea what the Court will 
5 rule, but I believe that we are in the right. 
6 Q. Tell me if you disagree with me that you had 
7 done some work at the lower end of the road prior to the 
8 time of obtaining the defense through the title 
9 insurance company. Is that correct or incorrect? 
10 A. well, let me think. Okay. I can get this 
11 straight because all I have to do is -- when we came and 
12 before the Court this was at the time that Akers beat me 
13 up, uh, and. uh, I mean, he had turned into an absolute 
14 mad man, Dr. Jekyl/Mr. Hyde that peplinski described, 
15 and neither white nor myself felt safe to show up there 
16 so we asked for a restraining order, we came to the 
17 Court, and it was at that time that the judge said 
18 whoever lost paid all expenses. and it was at that time 
19 that I said, well, hey, let the title company deal with 
20 it. I don't want to take any risk of having to pay 
21 anything. 
22 Q. I just -- if you know. Mr. Mortensen, I don't 
23 mean to -- I just want to know if you know. do you know 
24 whether or not you engaged in work at the lower end of 
25 the road prior to obtaining the defense from the title 
274 
1 insurance company? 
2 A. well, I said that I did because it was --
3 that'S what triggered -- that's what triggered us coming 
4 before the Court was, uhf the second time. 
5 NOW, let me point out that none of that 
6 WOUld've occurred -- none of that WOUld've occurred. 
7 This whole thing WOUldn't have occurred if these people 
8 had not stolen our material on our easement area that 
9 was neither on Reynolds' property or Akers' property. 
10 Hone of this would occurred. I mean. we may even still 
11 be able to talk to each other without hostility, but 
12 once somebody beats you up, I mean, it's pretty darn 
13 tough. I mean, it's pretty humiliating. 
14 Q. And to clarify that, when you engaged in that 
15 work there was an altercation, and I appreciate we have 
16 different descriptions of what occurred in the 
17 altercation, but the police were called at that time, 
18 correct? 
19 A. Yes, and we were working strictly in our -20 easement area off of Akers' property. 
21 Q. Mr. Mortensen, I'm handing you plaintiffs' 
22 Exhibit SO. That is your truck that appears in 
23 plaintiffs' Exhibit 50, the photograph, isn't it? 
24 
25 
A. That is my truck, correct. 
Q. And that truck is up on the upper end of the 
····Y-2 
1 road somewhere? 
2 A. um-hmm, yeah. It's sitting on Dave white's 
3 property. YOU can see the survey line right there. 
4 It's very clear. There's the survey line. There's the 
5 truck. 
6 Q. And it's up on the upper end of the road on 
7 Government Lot 2, correct? 
A. Correct, on Dave white's property. 8 
9 Q. And it is up there -- right next to it there's 
10 a "No trespassing sign MOrtensen" that you passed to 
11 drive up there, correct? 
12 A. well, appareritly Mr. Akers is contending that 
13 we trespass if we drive over that survey line, but he 
14 never -- he never claimed that in his suit against 
15 Mr. peplinski, so I don't know where he's coming from. 
16 Q. There was a no trespassing sign approximately 
17 here, and you drove past it, correct? 
18 A. Yes. Obviously he's trying to keep us from 
19 getting to our property. I don't know why he needed to 
20 put a no trespass sign up there when he put one on the 
21 bottom. It seems like your argument is we can get on 
22 the,;,pad. but we can't get on or off of it. Apparently 
23 we can live on the road --
24 MR. JAMES: Plaintiffs move for the admission 





(Exhibit NO. plaintiffs' SO offered) 
MR. REAGAN: NO objection, Your HOnor. 
THE COURT: Plaintiffs' Exhibit SO will be 
(Exhibit No. plaintiffs' SO admitted) 
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5 
6 MR. REAGAN: Reserving only the handwriting on I 
7 the back. 
8 
9 
MR. JAMES: Yes. 
Q. (By Mr. James) And I should've done this at 
10 the same time. plaintiffs' Exhibit 56, you recognize 
11 that pickup? 
12 A. Yeah. well, no, I don't. I thought that was 




Q. Then I will not address that. 
A. It's too new. My trucks are all old. 
MR. JAMES: Plaintiffs' Exhibit -- this is not 




THE CLERK: 176. 
MR. JAMES: 176. 
Q. (By Mr. James) 176, that also depicts your 
21 truck past that no trespassing sign as we discussed. 
22 correct? 
23 A. Looks like the same picture. We can see the 
24 survey line. we can see it's on Dave White's property, 
25 correct. 
... 
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1 Government Lot 2. 
2 A. um-hmm. yeah. I see that very well. Looks 
3 just like the road does today. 
4 Q. Doesn't look quite the same as in 
5 Defendants' 13. does it? 
6 A. NOW. where ;s 13? well, in this one -- it 
7 looks like there's a little more curve on this one. 
8 Let's see, could you orient me one more time here? 
9 Oh, okay. Yeah. okay. This one right here 
10 you distinctively see Reynolds' driveway coming -- you 
11 could see Reynolds' driveway coming right off -- I see 
12 what you're talking about. what you guys were talking 
13 about the other day I couldn't see with the crow's foot. 
14 You see Reynolds' driveway coming off going to Reynolds, 
15 and then you see a very distinct curve coming in there, 
16 yes, I see that. 
17 Q. And is that somewhat different than i s 
18 depicted in this blow-up of that same area and the 1978 
19 aerial? 
20 A. yeah. This one here shows a much more gradual 
21 curve, and it shows a straight -- and it shows a 
22 straight driveway coming into Reynolds' which depicts 
23 the crow foot you were talking about. 
24 Q. okay. And in Defendants' Exhibit 43 which is 





Q. That's similar to Defendants' 42? 
A. Correct. very similar, very similar. They 
4 all show it curving in there. 
5 Q. And those maps, the map and the aerial have 
6 some highlighting on them? 
7 A. um-hnn, um-hmm. 
8 Q. Defendants' 13 aerial does not have that 
9 highlighting, does it? 
10 A. NO, no. That's just an authentic photo. 
11 Q. And is it -- between Defendants' 13 on one 
342 
12 hand and either Defendants' 42 or Defendants' 43. which 
13 of those two better depicts the roadway existing at the 
14 time you purchased the property in 1994? 
15 A. well. this does because this is -- this is a 
16 picture and these are illustrations. 
17 
18 
Q. No. This is also a 
A. Yeah, but it's been highlighted, but this -- I 
19 mean, what I'm saying is -- what I'm saying ;s is this 
20 is -- this appears to -- this appears to be an 
21 untouched photo, but they pretty much all show the same 
22 thing anyway. They all show the -- they all show the 
23 road sweeping in there, but these don't show -- these 
SUPR URT NO. 30795 
1 Reynolds' road going in there and you very easily see 
2 this swinging around there. It looks to me exactly like 
3 the road is today. 
4 Q. okay. what was the condition of the road in 
5 1994 when you purchased it? 
6 A. It was a beautiful road. 
7 Q. Could you be more descriptive than beautifUl? 
8 A. well. it was just a well-compacted, graveled 
9 road. It was a gravel road, and to me a gravel road is 
10 a good road. I much prefer a gravel road to something 
11 that's been surfaced with asphalt or something like 
12 that. Easier to maintain. 
13 Q. Since you purchased the property in 1994 has 
14 that top the corner at the top of the hill, call it 
15 the Section 24 corner. has that remained in the same 
16 location as it was when you purchased the property in 
17 1994? 






A. okay. You're saying this road --
Q. The portion of the existing road, after you 
• 
23 cross westerly of Section 19 into. 24, does that portion 
24 of the road until it gets into the 160 acres remain --
25 A. The road is exactly the same until it gets in 
1 to Dave white's property. It's exactly the same. NO 
2 modifications whatsoever. 
3 Q. I'm gonna show you what's been marked as 
4 Defendants' Exhibit 57? 
5 
6 
A. um-hmm. okay. I recognize it. 
Q. Do you recognize that area depicted in that 
7 photograph? 
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8 A. oh, absolutely. That's the gate going into my 
9 property. and this is -- it shows the top of my 
10 property. well. it's Dave white'S property now. 
11 Q. okay. And does that look like the condition 
12 of the road at the time you purchased it in 1994, 
13 purchased the 160 acres? 
14 A. yeah. That's the condition of the road. The 
15 reason I know that is because that gate is still there. 
16 When Dave came up and worked on the road on his property 
17 he removed the gate and the fences there, so since those 
18 are there that's the way it was, yeah. 
19 Q. Can you tell me about how wide is the improved 
20 surface of the road? 
21 A. I'd say at least 30 feet if not more. In 
22 fact, this was on my property, but Dennis Akers kept 
23 coming up there and improving it so he could get to his 
24 don't show the road going into Reynolds' like this one 24 well because Dennis would -- Dennis would drive across 
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THE COURT: Sustained. 
THE WITNESS: Yeah. about 30 feet. 
THE COURT: what exhibit are we discussing 




MR. REAGAN: Defendants' Exhibit 57. 
THE WITNESS: At least 30 feet. 
MR . REAGAN: And with that I'd nove for the 
10 admission of Defendants' 57. 
11 
12 
(Exhibit NO. Defendants' 0-57 offered) 
MR. JAMES: I'm gonna object as to time frame 
13 and foundation. 
14 THE COURT: I believ~ the witness testified 
~j IS that -- I might be wrong. why don't you lay a 
,~ " 
16 foundation just so that we're clear? I thought his 
17 testi'nony was that this was the condition it was in at 
18 the time he purchased the property back in 1994. I MY 
19 be wrong. 
20 THE WITNESS: NO. That was correct, and the 
21 way I established the time frame is because after Dave 
22 .mite purchased --
23 
24 
MR. JAMES: withdraw the objection. 
THE WITNESS: well. you can ask me some 






THE COURT: NO. He withdrew the objection. 
THE WITNESS: Oh. okay. 
THE COURT: Exhibit 57 is admitted. 
(Exhibit No. oefendants' 0-57 admitted) 
Q. (By Mr. Reagan) Let ~ ask you on 
6 Defendant -- I'm showing you a photograph. 
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7 Defendants' 47. 00 you recognize the area depicted in 
8 that photograph? 
9 A. Yes. I do. That's right where you cross over 
10 the Akers' property into what is now white's property. 
11 I know that because of the tree there, and you go back 
12 in there and there is a section corner back in there in 
13 that IIOnument tree. I'm very fcuriliar. 
14 Q. And can ' you tell from that picture from what 
15 viewpoint the person taking the picture is standing? 
16 A. um-hmm. Yeah. You'd have to be standing on 
17 what is now Denni s -- what is now Dave whi te' s property 
18 looking down Akers' property along -- through our 
19 easement and access road. 
20 Q. Does that depict the condition of the road 
21 existing at the time you purchased the property? 
22 A. very much so. It's all gravel. 
23 MR. REAGAN: MOve for admission of 47. 
24 Defendants' 47 . 
25 (exhibit NO. oefendants' 0-47 offered) 
SUPREME ~UUKI NU. JV/JJ 
MR. JAMES:~ objection. 347 
THE COURT: 0-47 will be admitted. 
(Exhibit No. Defendants' 0-47 admitted) 
2 
3 
4 MR. REAGAN: Your Honor. I have a stipulation 
5 by counsel for the admission of Defendants' 46. 
6 Defendants' 48 -- sorry -- Defendants' 45. 
7 Defendants' 51 and Defendants' 52. 
(Exhibit No . Defendants' 0-45, 0-46. 0-48, 
0-51 and 0-52 offered) 




11 THE COURT: All right. Defendants' Exhibits 




(Exhibit NO. Defendants' 0-45, 0-46, 0-48, 
0-51 and 0-52 admitted) 
Q. (By Mr. Reagan) I just want to ask you a 
16 couple more questions. Defendants' 48 
A. Okay. I'll very familiar with this . 17 
18 Q. That shows Quite a bit of gravel on the road? 
19 A. Yes. It was a real good graveled road when I 
20 bought it. 
21 Q. YOU testified earlier with regard to 
22 Defendants' 57, the corner up there that's about 30 
23 feet, in Defendants' 48 about how wide is that portion 
24 of the road. the travel surface? 
25 A. The travel surface? oh. I -- see. I'm 
348 
1 very -- I pay a lot of attention to this top thing up 
2 there because I'm maneuvering and turning and backing 
3 around. and. uh -- but I'd say 25 feet or so. I mean, 
4 at least twenty if not more. 
5 Q. Okay. I guess in Defendants' 45 you've got a 









Q. would you agree with what Mr. Reynolds said 
12 yesterday that from the edge of the road up to the top 
13 of the bank of the ditch would be about six feet? 
14 MR. JAMES: Object. Mischaracterizes the 
15 testimony of Reynolds. 
16 THE COURT: I'll sorry. I couldn't hear any of 
17 the objection. 
18 MR. JAMES: Objection. It mischaracterizes 
19 the testimony of Mr. Reynolds. Therefore, the objection 
20 is to form. 
21 THE COURT: well, I'm going to overrule the 
22 objection, and I'm not going to take the time to go back 
23 and look through Mr. Reynolds' testimony. 
MR. JAMES: I understand, Your Honor. 
THE COURT: counsel, why don't you rephrase 
AKERS vs. WHITE, et al , Cv-02-222 Pages 345 to 348 
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1 A. I'd like to put one acre I mean, one house 
2 on twenty-acre parcels as it was recorded and deeded out 
3 from the title company to the assessor's. 
4 Q. Have you attempted to comply with all county 
5 requirements with regard to four twenty-acre parcels on 
6 thi s fi rst 80 acres? 
7 A. Yes. 
8 Q. Has the county given you any final 
9 determination with regard to whether or not you have 




MR. JAMES: Objection. Relevance. 
THE COURT: overruled. 
THE WITNESS: Yes. 
14 Q. (By Mr. Reagan) And what is that 
15 determination? 
A. That I have four buildable lots there. 
MR. JAMES: objection. Hearsay. 
THE COURT: Sustained. 
MR. JAMES: MOve to strike. 






21 Q. (By Mr. Reagan) Has the cOUnty given you any 
22 notices or any notice of any type of violation with 
23 regard to having four twenty-acre parcels? 
24 A. No. 
MR. JAMES: Objection. Relevance and hearsay. 
390 
1 THE COURT: overruled. 
2 Q. (By Mr. Reagan) Mr. white, you have in front 
3 of you what's been marked as oefendants' 13. could you 
4 take a look at that? What is that document? 
5 A. This here is an overview of the property taken 





Q. okay. IS it an aerial photograph? 
A. It's an aerial photograph. 
Q. What year was that aerial photograph taken? 
A. 1973. 
11 Q. And where did you acquire that portion of the 
12 document? 
13 A. up off of the -- up from the Department of 
14 Lands. 
15 Q. Does that document depict -- this area in 
16 question, let's just call it the Millsap LOOP Road area. 
17 A. okay. Yes, it does. 
18 Q. In that aerial photograph can you see the 
19 access road we've all been disputing? 
20 
21 
A. yes, I can. 
Q. Does the access road connect with Millsap LOOP 
22 Road, the actual county right-of-way? 
23 A. Yes. It connects from Millsap LOOP and it 
1 easement right-of-way and then up unto my PrOPerty, and 
2 it looks like -- I can see a road follOWing the section 
3 line all the way through looks like over half of the 80 
4 acres. 
5 Q. okay. when you cross the Section 24, the 
6 19/24 line --
7 A. um-hmm, yes. 
8 Q. is there any indication of a structure just 
9 south of the just south into the 160 acres? 
10 A. Yes, there is a structure there. A square 
11 that shows a structure. 
12 Q. Do you know what that structure is? 









Q. What is it? 
A. It's a --
MR. JAMES: Objection. Foundation. 
THE COURT: Sustained. 
THE WITNESS: It's a --
Q. (By Mr. Reagan) Hold it. Stop. 
A. I'm sorry. 
Q. From your looking at that aerial photograph 
22 does the -- do you see any area into the 160 acres that 
23 may be a structure? 
24 A. Yes. 
25 Q. okay. Just: u yes" or "no". 
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1 A. Yes. 
2 Q. Do you know whether or not there was in fact a 
3 structure in that location that you see depicted in that 
4 photograph in 1973? 
5 
6 
MR. JAMES: objection. Foundation. 
MR. REAGAN: I'm just asking whether he knows 




THE COURT: It's overruled. 
THE WITNESS: Yes. Yes. 
Q. (By Mr. Reagan) And how do you know? 
11 A. That, uh -- up on my property there's a 
12 building that is there. Also, the little squares here 
13 indicate from maps and you can see a little light white 
14 dot here indicates the same spot of where there is a 
15 building, and it's the same spot that's on this map, and 
16 it shows 1973 on the map. 
17 Q. okay. What structure that's -- is the 






A. Yes, it is here today. 
Q. what is that structure? 
A. It is --
MR. JAMES: Objection. Foundation. 
THE COURT: overruled. 
A. It is a barn. 
Q. (By Mr. Reagan) IS that like a quonset hut 
24 looks like there would be -- it winds around, comes up 24 





















A. Yes, it's like a quonset hut type, something 
1; ke wi th a house. Matter of fan, I have a 
quonset barn just like it right next to my house . 
MIl. REAGAN: Your Honor, I'd move for the 
admission of Defendants' 13. 
(Exhibit NO . Defendants' 0-13 offered) 
THE COURT: Mr. James? 
MR. JAMES: NO objenion, your Honor. 
THE COURT: Exhibit 0-13 will be admitted . 
(Exhibit NO. Defendants ' 0-13 admitted) 
MR . REAGAN: Thank you, Your Honor. 
Q. (By Mr. Reagan) Mr . white, I'm handing you 
Exhibit 0-44 . 00 you recognize that 
document? 
A. Yes. 
Q. And what is that? 
A. This is a blow-up of Section 19 and 24 and a 
blow-up of my property, the 80 acres . 
Q. Is this just a blown-up area of 
Defendants' 13? 
A. Yes, it is. 
Q. And how did you get this blow-up? 
A. I took it to Kinko's and I had it -- I asked 
if they could blow up the Senion 19 and 24, and they 
did it for me. 
of 0-44. 
MR . REAGAN: okay . I'd move for the admission 
(Exhibit NO. Defendants' 0-44 offered) 
THE COURT: Mr . Janes? 
MR. JAMES: Your Honor, I'm gonna objen on 
foundational grounds, and that ' s not one we stipulated 
to. It ' s a blow-up, and part of my concern is as these 
IllilPS get blown up more and more they get distorted, so I 
think it's not probative or at least more prejudicial 
THE COURT: could I have the original 13, 
please? 
MR. REAGAN: Yes. 
THE COURT: The objection's overruled. 
Exhibit 44 will be admitted. 
(EXhibit No. Defendants' 0-44 admitted) 
MR. REAGAN: Thank you, Your Honor. 
Q. (By Mr. Reagan) And in 0-44 it's a little 
20 easier to see what I've called the chicken foot or 
21 crow's foot. Do you see that area about in the center 
22 of this exhibit? 
23 A. Yes . 
24 Q. Let me ask you on the Millsap LOOp Road -- ~ 
25 you see which road that is in the exhi bi t? 0 L 
SUPRE 30795 OURT NO. 
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A. Yes. I dO. 1 
2 Q. That's coming about from the top of the center 




Q. And right where it branches out into the 




Q. -- with the -- that curve of Millsap LOOP 
9 Road, is that how you remember the road being since you 






MR . JAMES: Objection. Foundation. 
THE COURT: overruled. 
THE WITNESS: Yes. That's -- that's how I see 
Q. (By Mr. Reagan) with regard to Defendants' 
16 Exhibit 43 -- I guess let me point to it. In 
17 Defendants' Exhibit 43 you've got Millsap LOOP coming 
18 down here and curving? 
19 
20 
A. um-hmn. Yes. 
Q. And could you tell me again what is the 
21 difference between Exhibit 44, which is just a blow-up 
22 of Defendants' 13, what is the difference in the subject 
23 road being depicted in Defendants' 43, what is the 
24 difference between that and what is shown in the aerial 





Q. Isn't there a difference? 
A. YOU mean the difference in the maps or the 
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4 pictures or the difference in 
5 THE COURT: Just so that the record's clear, 




MR. REAGAN: EXcuse me? 
THE COURT: YOU meant to say Plaintiffs' 43. 
MR. REAGAN: Defendants' 43. we have crossed 






THE COURT: okay. Then that's Defendants' 
MR. REAGAN: 0-43, correct. 
THE COURT: okay. 
THE WITNESS: Okay. Difference -- the 
16 question is? 
17 Q. (By Mr. Reagan) Let me just start back over 
18 so I'm not -- it was a bad question to start with. You 




Q. Okay . what is the difference between this map 




MR. JAMES: Object. ASked and answered. 
THE COURT: OVerruled. 
THE WITNESS: um, on the -- on the aerial you 
"", 1\' ,.,., 
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It was all pasture and the fence went: 409 I I 1 A. NO. A. Yes. 411 
2 right across there. 
3 Q. okay . Was that also true in 1980 when you 
4 first saw the property that there was no evidence of 
5 travel here? 
6 A. That is true. 
7 Q. NOW. to your knowledge have you and Dennis 
8 paid the taxes on this property? 
9 A. Yes. 
10 Q. And to your knowledge where -- what property 
2 Q. NOW. I want to talk about this road in 1980 
3 when you moved -- you didn't see this property prior to 




A. Correct . 
11 are you paying taxes on and specifically referencing the 11 
U eastern border there? 
13 A. what follows the county road up to where there 
14 was a property stake up here. and we -- up to here and 14 
15 then 1 ike that. 15 
16 Q. okay. And after removing the fence did you 16 section that this 
17 put anything here to show the edge of your property or 17 
18 did you put anything in there? Let's go with that. 18 
19 A. we didn't put anything in there. but the fence run into Mr. Reynolds' 
19 =~=--s 20 line bordered Bill Reynolds' driveway. and it ran along 20 p~ 
21 the driveway so that was where we kind of figured 21 
22 Q. okay. But my question is did you put anything 
23 in the ground there? we have the stake here, right 
24 here, but I'm talking about did you plant anything? 
25 A. Oh, I'm sorry. 
1 
2 
Q. That's okay? 





1 over here? 
2 
3 planted some seed. but he left holes kind of in it with 3 
4 the equipment that he used. and we filled in with some 4 
5 i;:::!:i:!!:::~!!!!~~~~~~~~::~t;h~e:n~~ 
5 more seed. 
6 Q. And is that the lawn that Mr. Reynolds 





Q. And did you maintain that lawn? 
A. Yes, we did. we've mowed it. we've sprayed 
11 it for weeds. MoWed at least once a week. 
12 Q. ASide from Mr. Reynolds -- did he assist you 
13 in putting in the lawn or did you put it in separately? 
14 
15 
A. I think he and Dennis did it together. 
Q. And have you and Dennis primarily maintained 
16 that lawn since 19 -- when was it put in approximately? 
17 
18 
A. Approximately somewhere between 1980, 1982. 
Q. And have you maintained -- you and Dennis 




Q. And when I say since, that would be up until 
22 the time that the defendants dumped the fill on there? 
23 A. Yes. 
24 Q. And is it your understanding you paid taxes on 




9 Q. Okay. Did he and -- when you purchased the 
10 property was it your under -- did you have an 
11 understanding where this road -- strike that. with 
12 respect to the peplinskis traveling on this road --
13 strike that. If anybody had a right to travel on this 
14 road at the time you purchased this property what was 
15 your understanding as to whether or not they could cross 
16 over Government Lot 2? 
17 A. My understanding ;s they have 531 feet on 
18 Lot 2 and nothing beyond. 




21 Q. was that your understanding when you purchased 
22 the property? 
23 A. Yes. 
24 Q. And what was your understanding that this road 
25 was used for? 
r\/ _ n.,_ .,.,., O~noc Ana Tn .41? 
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417 ,.--------
1 ever a structure up in that area? 
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A. NO. 





Q. Did you ever give any testimony prior to today 





Q. Did you raise that issue -- did you or your 
10 husband rai se the issue of whether or not there was a 
11 legal right to travel this 19/24 section line in the 
12 prior lawsuit with the peplinskis? 
13 
14 
A. I did not, but I cannot speak for my husband. 
Q. SO to your knowledge you never disputed any 
15 owner of the 160 acres right to cross that section line, 
16 did you? 
17 A. I did not. I had very little contact with 
18 owners. 
19 :~_::==== 20 thel!e. 
21 ~@,1~~!.!LJ 
22 
23 fence 1!.ll,.o.I[o ... 
24 and 
25 Q. Mrs. Akers, I'm gonna show you what's been 
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1 marked as Defendants' 44. I'm gonna tell you this is a 
2 blow-up of the section of Millsap LOOp Road leading into 
3 your property and through your property. 









Q. 00 you see that road? 
A. It's hard to see. 
Q. okay . This is Millsap Loop Road coming 
A. All right. 
Q. -- going through the curve . 
A. This is going through the curve up the hill. 
Q. Right. The Reynolds' driveway and the road 







Q. This is the section line between 19 and 24 --
A. okay. 
Q. -- going into here and got a little 




Q. Let me ask you this. Do you know what this 




A. uh. I -- it's hard to tell by looking at the 
Q. okay. well. let me ask you this. Was there 
2 A. At the top? 
Q. Yes. 
A. Yes. 
Q. And what was that? 
A. There's a barn up there. 








A. NO. It was there when we bought the property. 
Q. okay . Did the road go to that barn? 
10 
11 
A. It did. 
Q. Okay. so the road crossed through the 
12 southern part of GOvernment Lot 2 into 24 and to that 
13 barn, right? 
14 
15 
A. NO. Not to my recollection. 
Q. So you don't remember whether it did or 
16 didn't? 
17 A. No. I do remember. The road went up to the 
18 line, and it cut on the fence line in and then angled 
19 over to the bam. 
20 Q. well, you were here MOnday when Mr. Reynolds 
21 testified? 
22 A. I would've testified to this before his 
23 testimony. 
24 Q. Okay. But my recollection of his testimony 
25 was that it did not cross onto his property. 
420 
MR. JAMES: object to the form. 1 
2 Q. (By Mr. Reagan) Isn't that true? You can't 
3 testify to my recollection. Strike that . 
4 was your recollection of Mr. Reynolds' 
5 testimony that the road did not cross into his property 




MR. JAMES: Objection. 
THE COURT: well. I'm going to sustain the 
10 Q. (By Mr. Reagan) 00 you have any reason to 
11 believe that the road was not as depicted in the aerial 
12 blow-up shown as '=~~" '!" ~" ~"~!'~" " ,' AI ~h' 
A. which road are you talking about? 13 
14 Q. Let's just call it the private access road. 
IS' we'll just call it from Millsap LOOP Road from the curve 
16 of it right here all the way through up into what you 




~if' , '-, 
21 road's·'depicted. 






A. Thank you. okay. How. what are you asking? 
Q. Okay. Even though this road is a little bit 
.... " 
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1 differen~ ~han depicted in this aeriai 
A. um-ham. 2 
3 
4 
Q. -- would that better fit your recollection? 
A. vou know, the corner down here because it went 
5 s~raight out of Reynolds', but here, no. Here it went 
'6 righ~ on the line and then kind of angled up to the 
7 barn. 
8 Q. And the same -- this is the 1978 aerial. This 
9 would've been, wha~, two years before you purchased? 
10 A. Before we purchased, yeah. 
11 Q. Isn't it true that ~his also shows -- is this 
12 the angle you're talking about where it kind of went 
13 along a little further and then angled back? I~'S a 
14 lit~le more visible in this. 
15 A. That's not what I'm talking about. See where 
16 it comes across onto this map? It shows it comes 
17 across --
18 Q. The section line? 
19 A. Righ~. crosses and curves kind of back? It 
20 didn't do that. It crossed on the section line over and 
21 angled to the barn. It didn't cross over and back. 
22 Q. So do you think your recollection is better 
23 than ~he aerials? 
24 A. I rely on my memory, yes. 
25 Q. Regardless where you may recall the road 
1 running, the fact is there was a road crossing the 
2 section line going up to the barn, quonset hut? 
3 A. It did not cross it. It tu~edorr ou~ 
4 property on 
5 
6 so it went a lfttre'bit further:~t. 
7 Q. when di~ien;hE!n ~t? 
A. I don't remembe,.. 
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8 
9 Q. DO you know what the Peplinskis did with this 




Q. sO you don't know what the peplinskis or the 
13 Millsaps for that matter did to the road prior to your 
14 purchase in 1980? 
15 A. No., I:on],yknow what I saw in 1980. 
16 Q. okay. Di d the pep 1';"ns k<i!s:iffian9~.1IlJeSlr:04 
17 since 1980 during your ownership? 
A. IJIII-hmm'k 
Q. what:di d the:' do? 
18 
19 
20 A:-r;:m'e!Y -'- the'toP,portiOlY,;"theY;'1'eng1:"~~~ 
ny, _.. --:,~.:$ 
'filii '1;' cut"on"tfurt.,.~.n-·n -,\ 
, , 'J: 
21 out 
23 they also ~id sam 
24 to~fiP;~.~~~l!~t:~~~i.=~1nlom~~~h,~~g ge 
25 that mud and stuff that was down there.' " 
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1 Q. Abou~ how much fil' did they place down ~he 
2 bottom, do you remember? 
3 
4 
A. I don't know. I didn't go watch them do that. 
Q. vou didn't watch them do it? 
5 A. No. I mean, I didn't stand down there and 
6 watch them, no. They put culverts in. I know that. 
7 Q. 00 you know whether or not it's true that 
8 there was a residence that people lived up here on the 
9 160 acres? 
10 A. I don't know. 
11 Q. SO you wouldn't dispute Mr. Reynolds' 
12 testimony that there was, that his dad used to live 
13 there? 
14 A. His dad's family, from what I understand, 
15 homesteaded up there so I don't know where they lived. 
16 They were living in that green house when we moved up 
17 there. 
18 Q. Now, did I understand you correctly the first 
19 five-acre parcel you purchased was Tax Number 12094? 
A. I'm--
Q. That's this one. 
20 
21 
22 A. veah. I'm just going by the looks of this map 
23 because we've got a parcel here and a parcel here. 
24 Q. Okay. well, would the first parcel you 
25 purchased, would that be the parcel on which this road 
424 
1 runs? 
A. Ves. 2 
3 Q. And in plaintiffs' Exhibit 6 that's labeled as 
4 Tax Number 12094? 
5 A. ves, it is. 





Q. And did you have Meckel Engineering and 
10 surveying prepare this exhibit, this Exhibit 6, this 
11 topography survey? 
12 A. My husband actually was hiring people to do 
13 this stuff, so probably if their name's on it. 
14 Q. Okay. But did they perform this survey for 




Q. okay. And does this survey show your east 
18 property line? 
19 A. ves. 
20 Q. okay. could you point that out? In fact, 
21 here, let's just have you draw with this blue pen where 
22 the east property line that your surveyor established in 
23 the survey? 
24 MR. JAMES: Objection. The document speaks 
25 for itself and lack of foundation. vour Honor, my 
























Q. please s~ate your full name. 
A. scott Rasor. 
Q. And what is your profession? 
A. professional land surveyor. 
Q. please give ~he judge a summary of your 
8 training and creden~ials as a professional land 
9 surveyor. 
10 A. TWO years of college and about 23 years of 
11 experience, licensed in Idaho, washing~on and MOn~ana, 
12 and I've been dOing boundary surveys like this in this 
13 area for -- well, since 1980. 
14 Q. 00 you have any professional affilia~ions? If 
15 so, please s~ate them for the judge. 
16 A. Affilia~ions as in Idaho society of 
17 professional Land surveyors. I think I have a couple of 
18 ~hem listed ~here, don'~ I? 




A. I was president and vice president. 
TlfE COURT: Mr. Rasor, just so ~hat the court 
23 reporter's job is easier, this microphone s~and is 
24 horrible and -- there we go. Thanks. 
25 Q. (By Mr. James) And are you also on any 
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1 commissions here locally regarding planning development 
2 use? 
3 A. I'm on the planning commission for the ci~ of 
4 Coeur d'Alene. 
5 Q. Mr. Meckel, were you engaged by Dennis Akers 




A. I'm sorry. Mr. Meckel you said? 
Q. when? 
A. I'm sorry. what's the date on the survey tha~ 
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A. Exhibit 6 being what's displayed there? 
Q. Yes. 
A. Yes. 
Q. Is tha~ the firs~ page of i~? 
A. Tha~ is. 027 
SU NU • .:>V I ::J.) 
1 Q. y depic~ the dimensions of 
2 whatls portrayed on that Exhibit 6 from your survey as 
3 you have lis~ed there? 
4 A. The main focus of this survey was for ~he 
5 eas~ern boundary on the Akers' property which is the 
6 eastern boundary of Tax Number 12094. 
7 Q. Did you also survey accurately the res~ of 
8 this -- you see the roadway. was ~hat also a focus? 
9 A. The south boundary was also a concern to 
10 Mr. Akers wi~h rela~ion ~o the road. The priva~e road 
11 tha~ runs along there, yes. 
12 Q. And you have here -- strike that. Did you 
13 review documents and, if so, what did you review in 
14 prepara~ion for doing this survey and in rendering your 
15 opinions here today? 
16 A. oocumen~s that were reviewed include deeds and 
17 other documents that we pulled from ~he courthouse ~ha~ 
18 were on file, yes. 
19 Q. Did those include the deeds, ~he chain of 
20 title ~o Mr. Akers' property? 
21 A. I wouldn't say I went through a complete chain 
22 of title. 
Q. All r;gh~. 23 
24 A. I pulled the more recent pertinent documen~s 
25 to produce ~his exhibi~, yes. 
1 
2 
Q. Back ~o 1966? 
A. I didn'~ necessarily go back tha~ far, no. 
3 I've seen some of ~hose documen~s, but I didn'~ pu~ 
4 toge~her a chain of ti~le like an abstrac~ and go 
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5 through each document and research all of ~ha~, no. The 
6 title company usually does that. 
7 Q. That's not what I'm asking. Have you had an 
8 opportunity to review those documen~s back ~o 1966? 
9 
10 
A. Some of them, yes. 
Q. And have you had a chance to, for example, 
11 review Ins~rumen~ Number 824615? 
12 A. I believe that's a deed that makes mention of 
13 an easemen~ tha~ ends a~ the governmen~ lot line, 




Q. Did you review that document was my ques~iof? 
A. I did, yes. I 
Q. And did you use that in developing your survey 
18 ~here and that map? 
19 A. It was one of ~hem. yes. 
20 Q. okay, sure. And then I guess you've maybe 
21 answered my next question of does that document indica~e 
22 where ~he western border of ~he purported easement is? 
23 A. I~ describes the easemen~ through Government 
24 Lot 2. Government Lot 2 ends a~ the sec~ion line 
25 be~een 19 and 24. so it describes the easemen~ tha~'s 
AKERS vs. WHITE, et al, CV-02-222 pages 433 to 436 
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1 A. I~'s on ~he second page. There are twO of 1 455 I 
~~~--2 ~hem ac~ually. 2 3 Q. Okay . And you've correc~ed ~hose in red pen 3 
4 on Exhi bi~ 2? 
A. . um-h_. 





8 Q. Okay. The in~en~ of ~ha~ documen~ as you 
9 originally dra~ed i~ and ~hen correc~ing the 
10 scrivener's error -- s~rike that. The in~en~ as you 
11 originally dra~ed i~, was it ~o convey a quitclaim of 
12 ~his highligh~ed area we see in plaintiffs' Exhibi~ 12 
13 ~o the Akers from MS . Kelch? 
14 A. Yes. A~ ~he ~ime we did ~he survey for Anne 
15 Kelch and we brough~ up ~his ques~ion of who owns ~he 
16 piece. on the o~her side of the road, she ~hought she 
17 owned it. She ~old us she did bu~ she wan~ed ~o dispose 
18 of it, and she wan~ed to give a portion ~o Reynolds and 
19 a portion to Akers. we didn'~ follow ~hrough wi~h ~ha~ 
20 request because ~here wasn't coopera~ion or decision on 
21 who gets what until I go~ involved in this issue and 
22 Dennis pushed Anne to follow ~hrough wi~h that, and we 
23 prepared this documen~. 
24 
25 
THE COURT: I'm confused. who is Anne? 
THE WITNESS: Anne Kelch. DOlly. 
1 
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THE COURT: okay. I see Dolly, so ~hat's why 
2 I was confused. 
3 THE WITNESS: I think Anne's her middle name . 
4 Q. (By Mr. James) when you refer to Anne Kelch 
5 you mean Dolly Kelch? 
6 A. Yes. 
7 Q. In your survey did you -- I'm gonna pull up a 
8 second page of that in a moment . Did you also survey 
9 ~he slope of the road on the Akers' parcel? Did you do 
10 tha~? 
A. Yes, we did . 11 
12 MR. JAMES: This hasn't been admitted. I'll 
13 just move for ~he admission of 
14 THE CLERK : I believe ma~ was part of ~he 




MR. JAMES: I~ is. 
MR. REAGAN: U 's admi tted. 
MR. JAMES: It's no~ marked . 
19 THE CLERK: well, I've never seen it before. 
20 MR. JAMES: oh. I apologize , Madam Clerk. 
21 All righ~. 
22 Q. (By Mr. James) All right ..... .. 
2~;Ri~&;~ht!!w.~~,iiWlhe 
25 A 027 
4 Just so 
5 we see as you go westerly, does ~his correspond to 
6 ~he road below? 
7 
8 
A. Tha~'s right, yes. 
Q. Are you familiar wi~h the coun~y ordinance 
9 regarding housing developmen~s generally wi~h respect ~o 
10 road access? 
11 MR. REAGAN: Obje~ion, Your Honor. I'm JUSt 
12 gonna objec~ ~o relevance. 
13 MR. JAMES: And frankly, Judge, I'll just say 
14 ~hat ~o ~he exten~ i~ may be relevant to ~he Court's 
15 analysis I would ge~ in~o for ~he easement issues, I 
16 would ge~ in~o the - - this expert's opinion regarding 
17 whe~her ~his road can be used for the proposed housing 
18 development. If the Court believes ~hat's not relevant 
19 ~hen I won't get into ~hat. 
20 THE COURT: well, I'm aware of wha~ the 
21 s~andards are. 
22 MR. JAMES: They're in evidence. 
23 THE COURT: BU~ -- and I'm independently aware 
24 of it, but I don't know what the steepness of ~his road 
25 has in my analysis, wha~ bearing ~he s~eepness of ~he 
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1 road has on my analysis of any of the possible easement 
2 theories, and if you can tell me how it would, I'd love 
3 to hear it , bu~ I don't see it applying to an express 
4 easement or a prescriptive easement. I suppose -- well, 
S okay, if you can enlighten me I'd love ' ~o hear it. 
6 MR. JAMES: I'd just say in ~ha~ regard I've 
7 already go~ten i~ in. The slope of the road is relevant 
8 to ~he scope what was used for and ~he 
9 scope --
10 THE COURT: Of what it was his~orically used 
11 for? 
12 MR. JAMES: well, I guess I'll reserve tha~ 
13 for argument. Yes. Because i~'s a steep slope . 
14 THE COURT: Okay. I don't know that the slope 
15 has anything -- any evidentiary value as to what it 
16 historically was used for. 
17 
18 
MR. JAMES: okay. 
THE COURT: I suppose there could be an 
19 argument made as to wha~ it could be used for, and I 
20 suppose that may have bearing on easement by implication 
21 or easement by a necessity. I don't know. 
22 Q. (By Mr. James) well. le~ me see if there's an 
23 objection here, but maybe you can summarize it this way . 
24 In its current s~ate can this road be used for a housing 
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2 A. '74. 
3 Q. Let's say it's in existence prior to that 
4 time. I want you to assume that this 160-acre parcel is 
1 
4 
5 in existence prior to that time, and the 160-acre parcel 5 
6 is split up into parcels one, twO, three, four of twenty 
7 acres; another parcel is of 40 acres. Does that right 
8 there violate the free split exception in the ordinance? 
9 A. The Mistake people often make is assuming that 
10 the remainder is not split that the 40-acre remainder in 
11 that case is also counted as one of the splits. 






Q. SO that's violative of the ordinance? 
A. Right. 
Q. And if there are any further splits below that 
17 40 acres here that have been testified to in the 













19 split exception in the ordinance, correct, and thus the 19 
20 ordinance? 





Q. Hundred sixty-acre parcel? 
A. Yes. 
THE COURT: yes? 
THE WITNESS: And the splits were made on that 
1 contiguous parcel after the '74 date? 
2 
3 
MR. JAMES: Right. 










SUPRP COURT NO. .. 
yeah. 
MR. 




4 violation. 4 get those automatically on 
5 MR. JAMES: There's been a lot made of these 
6 maps, and at this time since they're not entered I'll 
5 to 
6 so 
7 .ave, since counsel referred to them, for the admission 7 
8 of oefendants' Exhibit Numbers 42 and 43, and I'll note 8 
9 for the record that when defense counsel and I got 9 
10 together and stipulated, the stipulations on exhibits, 10 
11 we only had plaintiffs' stickers. It was at my office 
12 so we used plaintiffs' stickers and then crossed out 12 
13 plaintiff and put D-E-F, period, by it so it's not so 13 
14 confusing in the record. 14 
15 
1.6 
I'm offering oefendants' 42 and 43, 
THE CLERK: I show that those are already 
17 admitted, just haven't been stamped. 
18 NIl. REAGAN: We probably haven't stamped any 





23 maps. Are ~~::~~;;II==:;~~~:::) 24 ".' 









A ... _ 
Q. 
in 















A . Um-'-. 
like that frQn your 
see through 
1Iil!ll!fj~m!fi 1 ike that i f 
grownng over it or it's 
sometimes you have to 
road and 
you hope that you're not 
's 
a clearing in a field? 
MR. JAMES: No further questions at this time, 
7 Your Honor. 
8 THE COURT: okay. Before I allow you to 
9 begin, Mr. Reagan. I would like to ask the witness ~ 
10 questions because I don't know how long you're going to 
11 take on cross. and when we resume weeks from now I llay 
12 have forgotten these questions so if I could I'd ·like to 
13 ask a couple questi ons. 
14 MR. REAGAN: Sure, Your Honor. 
15 THE COURT: Mr. Rasor, please help me 
16 understand the free split, and I understand what you say 
17 that the remainder is another split. Is the limitation 
18 on that free split that you can only have four splits? 
19 THE WITNESS: From the parent parcel that 
20 existed in ' 74 when the subdivision ordinance went into 
21 effect they allow you four total parcels of twenty acres 
22 or larger without having to go through the subdivision 
23 process. 
24 THE COURT: Okay. So if you had 300 ac res, 
25 you're still only allowed four splits. If you had 80 
SUPREM )OURT NO. 30795 
1 acres you would be entitled to four splits of exactly 
2 twenty each? 
3 THE WITNESS: Right. 
4 THE COURT: okay . That helps me understand 
467 
5 that. Thank you . And I want -- if you could be handed 
6 Exhibit 6 -- maybe it ' s not six. I' m sorry. It's 





MR . JAMES: 174. 
THE CLERK: No. It's 179. 174 is something 
MR . JAMES: I apologize if I referred to --
12 179 is the amended eastern boundary otherwise identical 




THE COURT: Okay. 
MR. JAMES: plaintiffs ' Exhibit 6. 
THE COURT: And I'll give you my copy of 
17 Exhibit 1. plaintiffs' Exhibit 1. AS to Exhibit A to 
18 Exhi bit 1. if you would just take De down that and tell 
19 me how you arrived at where you started your orange 
20 line, how you made the bend and then where you 
21 terminated your orange line? 
22 THE WITNESS: okay. The description, whi ch 
23 this is the Akers' description, begins at the east 
24 quarter corner of Section 24 . 
25 THE COURT: Let 11M! -- does anybody know where 
1 the original Exhibit 1 is? The odds of Madam Clerk 
2 having it are pretty remote because we're not giving 
3 stuff back to her. I'm going to have you give De my 
4 copy back. 
MR. REAGAN: Here ' s the original 0-1. 
6 THE COURT: Plaintiff and Defendant Number 1 





MR . REAGAN: That's the certified copy. 
THE COURT: But they're not in my book. 
MR. REAGAN: sorry, Your HOnor. 
THE COURT: 00 counsel admit that 0- 1 and 
12 plaintiffs' 1 are identical? 
13 
14 
MR. JAMES : Yes, Your Honor . 
THE COURT: okay. I'm going to hand you 
15 Exhibit 0-1, and I ' m going to follow, Mr. Rasor , on my 
16 copy of Plaintiffs ' 1, Exhibit A, and if you would just 
17 please can you take me through that? 
18 THE WITNESS: okay. well, I think this 
19 describes the Akers ' property, and let me see if that's 
20 true. It describes the entire property that the Akers 
21 own inclUding the ~ five-acre parcels. One in 24 




THE COURT : okay. 
THE WITNESS: - - is what we'll go through 
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2 THE COURT: okay. when we were last here we 
3 had just finished wi1:h I think the surveyor's 
4 ~r. Rasor's 1:estimony . Is that correct? oirect 
5 examination? He was finished? 
6 MR. REAGAN: Your Honor, I JUS1: started the 
7 cross-examination on ~r. Rasor. 
8 THE COURT: All right. And you had not 
9 finished with your cross? 
MR . REAGAN: No, You r HOnor. 10 
11 THE COURT: okay. And Mr. Rasor's here, so 
12 X'll call you forward, and even though it ' s been a few 
13 days I JUS1: need to remind you that you're sti ll under 
14 oath from the prior oa1:h 1:hat was given to you. 
THE WITNESS: Thank you. 





MR. REAGAN: Thank you, your HOnor. 















5 Q. .... r:d in 1:his exhibi1: do you indicate on 
6 the survey where the eas1: property 1 i ne of the Akers' 
7 parcel is? 
8 
9 
A. X do. 
Q. And where is tha1:? 
10 A. That's the heavy line 1:here . 
11 Q. Okay . And you did ano1:her survey, didn't you? 
12 A. Oh, I added SOlIe lines to that drawing. Same 
13 drawing . 
14 Q. Have you made any drawing subsequent to 
15 plaintiffs' Exhibi1: 6 that shows a property line, the 
16 east property line in a different location than this 
17 exhibit? 
18 A. Yes , yes . 
19 Q. And would 1:hat be easterly of the line 
20 demonstrated in this exhibi1:? 
21 
22 
A. Yeah. It would be to the cen1:er of 1:he road. 
Q. On that new -- or let's call it the expanded 




Q. -- on the expanded east boundary line was 
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1 there any monument on 1:he south line of Government 
2 Lot 2? 
A. you ' re speaking of in this area? 
Q. Correct. 





6 Q. There was no monument when you performed that 
7 record of survey? 
8 A. Not an iron rod or some kind of a monument 






Q. There was none? 
A. NO . 
Q. oid you place one? 
A. NO. 
Q. And if we were to accept the expanded east 
15 property line, this later subsequent to Exhibit 6, what 
16 differences in acreage do we have to the Akers' parcel? 
17 A. I didn't de1:ennine tha1:. 
18 Q. Is it more 1:han 5,000 square feet? 
19 A. I don'1: know. AS I said, I didn't -- I may 
20 have given that informa1:ion to 1:he o1:her at1:orney in the 
21 case. AC1:ually, I think I did, but I don't have it in 




Don't remember how much it was? 
Maybe it's on the o1:her exhibit that's 
we should pull tha1: out. 
1 Q. well, how abou1: this one, plaintiffs' 
2 Exhibi1: 12? 
488 
3 A. No. That's n01: it. I mean, tha1:'s -- well, 
4 no, tha1: still isn't represen1:ative of it . 
5 Q. well , wha1: is tha1: one? What's plaintiffs' 
6 Exhibi1: 12? 
7 A. This is an area tha1: Anne Kelch 1:hought she 
8 owned . 
9 Q. She though1: she owned it? 
10 A. um-hmni, and conveyed it 1:0 the Akers . 
11 Q. HOW much area is 1:ha1: tha1:'s highligh1:ed in 
12 1:he yellow there? 
13 A. Forty-six hundred square feet roughly. 
14 Q. Is 1:he area, do you recall, grea1:er or less 






A. I think i1: would be probably a bit more . 
Q. And why is that? 
A. Because i1: comes out to 1:he cen1:er of the 
Q. okay. would i1: also include all of this area 




A. The expanded? 
Q. The expanded. 
A. Yes. 
Q. And le1:'s see, when did you do this 









APPEAL TRANSC (VOLUME I) 
r------~------------------------
1 least outside Government Lot 2 on the Akers' parcels? 
2 A. Not having knowledge of those issues at the 
3 time I did the survey I didn't know who the road was 
4 going to provide access for --
5 Q. Right. 
6 A. -- beyond the Akers' property so, you know. 
7 therefore putting that wording on there was -- seemed 
8 appropriate. 
9 Q. Let me rephrase it because I don't think 
549 
10 you -- in the reservation language that counsel went 
11 over with you, the clear and unambiguous language says 
SUP COURT NO. 30795 
1 Q. According to the reservation in the Millsap to 
2 Baker deed? 
3 A. Right. 







11 ng by 
12 that the reservation reserves the right only up to the 12 






Q. Is that correct? 
A. Right. 
Q. okay. NOW -- and counsel asked you questions 
18 if and that reservation language doesn't refer to 
19 what property's being accessed? 
20 A. Right. 
21 Q. If that property were the 160 acres and 
22 there's a road that runs at an approximately 90-degree 
23 angle south here, clips this way into the 160 acres, I'm 
24 just making a point that's pretty obvious, one could get 
25 from Millsap LOOP Road to the 160 acres without going 
550 
1 outside of GOvernment Lot 2 on the Akers' parcel. Fair 




MR. JAMES: NO further questions at this time. 
5 Thank you. 
6 THE COURT: All right. Any recross? 
7 
8 
MR. REAGAN: Your Honor, just real quick. 
9 BY MR. REAGAN: 
10 Q. Just to pick up on that last point, if the 
11 easement stopped at the section line in 19 and 24 --
12 A. Right. 
13 Q. -- you cannot cross an infinitesimal point, 
14 can you? 
15 A. NO. There would be no way to get into the 160 
16 acres without some other easement or right-of-way. 
17 Q. In fact, to get onto the 160 acres if the road 
18 ended on GOvernment Lot 2 at the section line between 19 
19 and 24. I would have to go into the area south of 
20 Section 19, wouldn't I, and then cross over into 24? 
21 A. YOU missed me on that. 
22 Q. I'm sorry. If the easement ends at the 
23 section line in 19/24 --
property 
15 to._." •. 
16 '7 -.het and 
17 .. ,, __ •• 
18 Q. To the south of government -- of Section 19? 
19 A. Or to the south of that government lot line. 
20 GOvernment Lot 2, yes. 
21 Q. To the south of the Government Lot 2 line, 
22 correct. Okay. 
23 A. Tha"t's 
24 Q. Did you see any evidence of a road when you 
25 went up and inspected the property that was south 
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1 that is in the area of the section line between 19 and 




Q. Okay. Do you have any knowledge whether or 
5 not either of the defendants spoke with any of the 
6 county staff prior to Defendant MOrtensen's sale of the 
7 subject 160 acres or part of it to Defendant whi"te? 
8 A. NO. I don't. 
9 Q. DO you know whether or not any personnel from 
10 the county told either of the defendants that they were 
11 entitled to eight splits on the 160 acres? 
12 A. NO, I don't. 
13 Q. And are you aware of any decisions or 
14 approvals by the Post Falls Highway District that have 
15 allowed a grade greater than twelve percent on an 
16 existing road? 
17 A. Some of their own highway distric"t roads have 
18 grades greater than that. 
19 Q. SO whatever you testified to earlier as the 
20 general rules for the highway district. the fire 
21 district and the county. all of those are subject to 
22 exceptions and policies and variances that these 
23 agencies or the county approve on a case by case basis; 
24 A. which it does according to the document that I 24 isn't that true? 
25 reference there. () ~:7 j7 25 A. Yes. 
~------------------------------------------~ 
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was gonna have because he said the next morning he was 1 his son trying to change anything did you allow his son 
~ 563 
gonna sign the papers on it, and, uh, pretty much showed 2 to use the curve and the upper portion? 
him everything and told him all the problems, and I told 3 A. Yes . 
him to beware because there's other guys that have tried 
this and that was a problem. 
Q. The other guys that tried this where there's a 
problem, I wanted to ask you about Mr. peplinski, the 
older Mr. Peplinski who actually -- was he the 
individual who actually owned this 160 acres during the 
period of time --
A. Yeah. Floyd peplinski owned it at that time. 
Q . And did you have any conflict with Floyd? 
A. No. Floyd and I got along real good together. 
It was the son that always caused the problems . 
Q. okay. Let's go with Floyd first. Did you 
give Floyd pennission to prior -- and this is prior to 
Mr. MOrtensen -- did you give Floyd permissive use of, 
for example, the curve that you have there? 
A. um, basically for the first portion of the 
time I didn't even know which -- if they were using the 
easement that was there or the curve because they were 
only up there a short period of time in spring, a little 
bit during harvest time, and IIOst of the time it was 
during the day and I was at work, but I slowly - - I seen 
that the tracks were slowly filling in and the grass 
1 where the easement was, so I assumed that, and, uh, 
eventually that come to litigation. 
Q. Prior to that did you allow them to use - - did 
you give them permission to use that before you had the 
litigation? I'm talking with Floyd. 
A. Oh, with Floyd? 
Q. Yeah. 
A. Yeah, yes. 
Q. Okay. So you gave Floyd permission to use 
curve? 
A. Yes. 
Q. All right. And did you give him permission to 
upper porti on, too? 
A. Yes. The--
Q. I'm sorry. Go ahead. 
A. 
. we'll come back to that. And prior 
4 Q. All right. YOU gave him permission to do 
5 that? 
A. Yes . 6 
7 Q. I want to distinguish between this period of 
8 time -- and that was a fairly long period of time, 
9 wasn't it, that you gave them permission to use those 
10 areas of the road; is that correct? 
11 A. It was quite a few years, yeah. 
12 Q. All right. NOW, was there a short period of 
13 time when you did have conflict with the son? 
14 A. Yeah. we'd had a few incidents back and forth 
15 that really -- not as much as the easement thing. 
16 Q. Yeah. what was the conflict briefly for the 
17 judge? 
18 A. well, in the beginning that was a bog hole 
19 across the bottom, and he assumed that being's I was 
20 driving it back and forth all the time that I was 
21 causing him not to be able to get in and out because it 
22 was wettin' it up. It was a swamp. I mean, it was 
23 impassable. 
Q. Are you talking down here? 24 
25 A. Down there on part of the comer and across 
1 the flat. 
2 
3 
Q. Right in here? 
A. Yeah. It's a real swampy bog hole down in 
4 there, so that was the first conflict, and he assumed 
5 that I was tearing up the road so he couldn't get in and 
6 out. 
7 Q. NOW, let's talk about this upper portion of 
8 the road. When you moved in was the road in that 
9 configuration? 
A. That it shows on the map there? 
Q. Right here, yeah. 




13 Q. Okay. Let's go back to the peplinskis. Did 
14 the peplinskis, younger peplinski -- strike that. when 
15 you first moved in what was the configuration of the 
16 road? was it as your wife described in the 90-degree 
17 approximately configuration? 
18 A. Yeah, it was pretty close. It went right to 
19 that and turned a pretty sharp 90 right in there, yeah. 
20 Q. South? 
21 A. Yeah . 
and 
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roll down over 
to extend 
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19 Q. alii@ ill ;11 ISki? 
20 A. Right. He was the owner. 
21 Q. I'm just gonna touch on it since it's been 
22 referred to and I -- I can't recall exactly what's in 
23 evidence. you're aware that there are lots of 
24 a1legations made by the younger peplinski against you 
25 about speed bumps and various things? 
1 A. Yeah, yeah. 
2 Q. Just in a summary form, are those 
3 characterizations accurate, those allegations? 
4 A. NO. 
5 Q. Did the younger peplinski appear to be, I'm 
566 
6 not sure how to put this, mentally stable or unstable to 
7 you? 
8 A. There was times when he looked a little 
9 unstable. I mean, from day one when, uh, we bought the 
10 property he basically almost attacked us, saying that he 
11 had the right, he should've had the right to buy this 
12 property before we did. 
13 An issue come up about this bog hole. He got 
14 stuck down there the very first day we owned it, and he 
15 was blaming us that we rutted it up so he couldn't get 
16 to his property, so it started with him from almost day 
17 one. 
18 Q. NOW, the Peplinskis, what did they use this 
19 road for? whether they had an easement over all of it 
20 or part of it, whatever, what did they use it for? 
21 A. Basically he just raised hay up there so he'd 
22 till up in the spring, and then he'd -- some of it he 
23 got a couple of cuttings a year on, and he'd haul it out 
24 of there, and it was just farm equipment basically. 
25 That's all they ever did. 02 7 ~ 
1 
2 
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Q. purely fa. ~arming purposes? 
A. Right. 
3 Q. And was that during the entire time the 
4 peplinskis were there? 
5 A. He -- he logged it --
6 Q. Okay. 
7 A. -- a couple of different times, and when he 
567 I 
8 logged he had the consideration to go out the back way 
9 always so we di dn't have the traffic by the house. 
10 Q. So when the Peplinskis logged they went out 
11 the back way. what do you mean by "back way"? 
12 A. The back road that comes in there. He always 
13 hauled everything out that way. 
14 Q. Ooes that back road still exist today? 
15 A. Yeah. 
16 Q. And you recall Mr. MOrtensen's testimony in 
17 fact about his easement over that back road? You recall 
18 that? 
19 A. Somewhat. 
20 Q. Did you take pictures of that back road, 
21 photographs? 
22 A. Yeah. It's actually a better road than 
23 what's --
24 Q. pardon lie? 
25 A. It's actually better road than my driveway. 
1 Q. I was gonna ask you about that. 
2 road compare to your driveway? 
3 A. well, it's --
568 
HOW does that 
4 Q. when you say "driveway," you're referring to 
5 this here? 
6 A. Yeah. well, that -- my driveway gets fairly 
7 steep, and that's pretty flat -- almost flat coming in 
8 there all the way. 
9 Q. Regarding the steepness of your driveway, have 
10 you actually shot the steepness here with a transit? 
11 A. we shot it -- Bill Reynolds shot it one night. 
12 peplinski shot it one night when we were deciding what 
13 we were gonna do, and both of them come up with about 
14 sixteen to seventeen percent. 
15 Q. All right. NOW that I've got these photos, 
16 handing you, for example, plaintiffs' Exhibits 170, 171, 
17 167, 168, I'm sorry these are out of order, 162, 163. 
18 00 those depict that back road, that back access to the 
19 160 acres? 
20 A. Yes. 
21 Q. plaintiff moves for the admission of -- strike 
22 that. Before I ask that, when did you take these 
23 photographs? 
24 A. un, I believe it was, uh, just prior to when 
25 we started the trial. 
~------------------------------------~ 
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proper permits? 
573 I ~--------------r 
1 Peplinskis abandone any portion of the road. 
2 A. well, what we had at the bottom down here 
3 where the circle was is we had a lawn down there. 
4 Reynolds and I -- it was a rock pile down there 
5 originally . we smoothed it up, put some black dirt in 
6 there. Reynolds brought his seeder down and seeded it 
7 the first thing, and then I hand seeded it to get it 
8 into a lawn, and I maintained that since about 1982 I 
9 guess. 
10 MR. REAGAN: Your HOnor, I'm gonna object. 
11 This doesn't have anything to do with the question 
12 asked, number one, and number two, I thought we'd 
13 bifurcated for ·the damages. 
14 MR. JAMES: The burden issue relates to the 
15 alleged easement itself. I'm talking about the burden 
16 to the surveyed estate. 
TlfE COURT: overruled. 17 
18 Q. (By Mr . James) Go ahead. well, let me stop 
19 there. So the bottom line is you put in grass down 
20 here? 




Q. And that's been torn out by the defendants? 
A. Buried. 
Q. You've maintained that since 1982? 
25 A. Right. 
1 Q. NOW, what about any slough-off or any other 
2 water drainage or any other problems that your estate 
3 has had? 
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4 A. well, what we've got now is they've taken this 
5 whole area on there and just dug it down, and all the 
6 water now will be channeled onto my property from 
7 several different directions. He's built a fill up here 
8 that goes across the back that's got to be over twenty 
9 feet high, and there's nothing to hold it . I mean, that 
10 wasn't anYthing that was engineered how to build a fill 
11 li ke that. 
12 Q. Did --
13 A. Wasn't compacted. 
14 Q. I want to be precise here . NOW listen 
15 carefully, Dennis. You talked first about the 
16 peplinskis. we discussed them abandoning that right 
17 angle turn to establish -- to stretch the road out with 




Q. NOW, did the defendants abandon part or all of 
21 that stretched out road and recreate or do another 
22 extension of some kind? 
23 A. Right. 
24 MR. REAGAN: objection, Your Honor. There's 
25 no -- lack of foundation. Improper form that the () ~ 
W~TTI= 
2 TlfE COURT: I'm going to sustain the 
3 objection. you'll have to rephrase it. 
4 MR. JAMES: I will, Your Honor. 
5 Q. (By Mr. James) we discussed about the 
6 Peplinskis not using, all right, the right-hand turn in 
7 the road at one point and leaving that and 
8 stretching -- and creating another road here that 
9 stretched to the, I guess, west? 





















5 just a 





11 Q. And I think -- it's well established they also 
U by obliterating that grassy area altered your approach 




Q. Let's talk briefly about that. In altering 
16 that did they in fact block your approach at times? 
17 A. Yeah. You can pretty much clearly see that 
18 was a well-oiled road, and you can see where the dirt's 
19 gone out onto the road. I had to scrape the dirt off of 
20 there so that the wife could get in and out of there. 
21 Q. Are you talking about this whitish area in 
22 here? 
23 A. well, out into the -- you can see where it's 
24 light colored onto the oil. All that's where there was 
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1 road. we're halking about this driveway access you put 
2 in in 1982, right? 
3 A. Right. 
4 Q. okay. And you're complaining -- you're saying 
5 now that their easement ran to the south of that along 
6 or parallel to the south line of Government 
7 Lot 2? 
8 A. Right. 
9 Q. AS opposed to this curved portion that you put 
10 in? 
11 A. Right. 
12 Q. But in fact, didn't you testify earlier in 
13 your deposition with the peplinskis' lawsuit that since 
14 you put that in in 1982 they started using it? 
15 A. Yeah. I gave them permission to use it. 
16 Q. wait a minute. Didn't you say that they were 
17 trespassing? 
18 A. After I denied them the use of it any more 
19 they were trespassing. 
20 MR. REAGAN: MOve to publish the deposition of 
21 Lyle Dennis Akers, March 6, 1995. I've got the original 
22 here. Your Honor. 
THE COURT: okay. 23 
24 Q. (By Mr. Reagan) Mr. Akers, I'm gonna hand you 
25 the original of the transcript of your deposition from 






MR. JAMES: COuld counsel hold on for just a 
Let me pull that out. 
MR. REAGAN: Sure. 
MR. JAMES: Go ahead. 
6 Q. (By Mr. Reagan) And I direct your attention 
7 to page 16. 
8 A. okay. 
9 Q. And I'll read the questions and you read the 
10 answers, okay? we're gonna start on Line 4. "But your 
11 testimony today is you never gave them permission to use 
12 your road?" 
13 A. "Right." 
14 Q. That was your answer, right? 
15 A. (Nods head) 
16 Q. You didn't give the peplinskis permission to 
17 use your road, did you? 
18 A. Yes, I did. 
19 Q. well, then why did you testify in 1995 that 
20 you didn't give them permission? 
21 A. I guess where that would be is what time was 
22 we talkin' about? 
23 Q. okay. Let's take a look at Page 18. okay. 
24 Again I'll read the question and you read the answers 
25 starting at Line 17 on page 18. "NOW, in your 0 2 8 1 
AIt't:DC 'alUTTt: 
1 complaint, in your counterclaim against Peplinskis YOU 
2 are alleging that they trespassed on your property. 
3 where is that? what is the trespass that you are 
4 alleging?" 
5 A. "The trespass is from where the road starts to 
6 the end here. This is all on my property." Keep going? 
7 Q. Keep going. 
8 A. "The easement runs right -- completely 
9 straight right down there." 
10 Q. "so your allegation is that they were 
11 trespassing on this portion of your property?" 
U 
13 
A. This straight part --
Q. we're just reading from your deposition. 
14 A. Okay. 
15 Q. This is on Page 19, Line 2. 
16 A. NO. what we were talking about was the curved 
17 portion. That was their easement there. That's where 
18 the road came straight down there. when they sued me, 
19 we went into court or went -- started proceedings, and 
20 it come up on this corner that they didn't have 
2i permission any more to use this corner. 
22 Q. Okay. Before we talk about your testimony 
23 today, Mr. Akers, let's finish with the testimony that 
24 you testified to in 1995. picking back up on Page 19, 
25 Line 3, "And your testimony today was that they started 
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1 using this road sometime in 1984, and they used it to 
2 get access to their property and you never spoke with 
3 them about that?" And how did you answer? 
4 A. "Right." 
5 Q. SO what we're talking about is since 1984, or 
6 you know the dates could be a little off, when you put 
7 in this curved portion you never gave them permission to 
8 use the curved portion, did you? 
9 A. After a period of time because, like I told 
10 you once, before they started -- I was not home all day 
11 long, and so I never knew when they were using it, and 
12 when the first problem come up, that's when we gave them 
13 permission, when peplinski started doing some work on 
14 the road. 
15 Q. Why are you testifying in your deposition then 
16 that they are trespassing on the curved portion? 
17 A. The peplinskis? 
18 Q. Yeah. 
19 A. When problems arose we denied them the access 
20 around that corner. 
21 Q. You didn't say that in 1995, did you? 
22 A. I can't remember. 
23 Q. Do you remember Where the -- where is the 
24 gate -- strike that. was the gate, the peplinskis' gate 
25 at the top of the hill up here in front of their quonset 
~------------------------------------~ 
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on 1:hei r property? 
A . NO. 
Q. Talking abou1: when you purchased your 
property. 
A. NO. 
Q . Do you know -- do you have any knowledge as 1:0 
peplinskis' use of 1:heir proper1:y prior to the time 
you purchased your property? 
A . NO. 
Q . Isn ' 
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2 A. "The flat bottom par1: probably from about 
3 there indicating all the way to the top." 
4 Q. okay . So in there you aren't talking about 
603 
5 you doing the work. You're talking about the Peplinskis 
6 doing the work, aren't you? 
7 A. wel l, that ' s what I was asked . There ' s been 
8 no work done on that road in that period of time . 
9 Q. well, in fact, when was that -- the lift put 
10 on the bottom par1: of the road and the grade taken down 
11 up here on the top? when was that about, do you 
U 
13 top. 
rial from 1:he 15 
1:here and we buil1: i1: up. 16 
i nskis did that work, 
A. Not all of it. 
Q. Again look at your deposition, Page 14. 
A. Star1:i ng? 
Q. Star1:ing with line 2. 
A. Okay . 
Q. And the answer? what answer did you give to 
the question? 
1 A. "They cut the grade." 
2 MIl. JAMES : object to that, Your Honor. 
3 reading the question. 
4 THE COURT: It's not going to help me 
5 understand things unless you read the question . 
6 have a copy of the transcript. 





8 Q. (By Mr. Reagan) Let ne star1: back on page 13. 
9 Thi s is line 25. "Question : when you were saying that 
10 you gave them permission to change the road, what do you 
11 mean by that?" 
12 A. "They cut the grade. They filled the bottom 
13 in." 
14 Q. "oi d they put in some culver1:s?" 
15 A. "Yeah, because they were having troubles 
16 getting the trucks through the area in the spring so 
17 they did a major change on it." 
18 Q. "Were they changing this par1: of the road?" 
19 A. AS far as what? Building--
20 
21 
Q. I'm just following the deposition. 
A . oh, okay. No. "The flat" -- is what I have 
22 for the answer. 
23 Q. "The flat bottom part probably from about here 
24 indicating all the way to the top . " Excuse me. I'm 




19 A. -~~~IR~"~~~~~~~ 20 out so he c 
in the 
that 
21 actually top. 
22 Q. I'm gonna show you what ' s been marked as 
23 Defendants' Exhibit 50. It's a photograph . Recognize 
24 that area depicted? 
25 A. You bet. 
604 
1 Q. And where is that? 
2 A. That ' s, um, just as you star1: up the hill from 
3 the Y on lIlY dri veway. 
4 Q. So would it be uphill from the Y? 
5 A. Right. Just barely . 
6 Q. Do you know about when the period of time that 
7 that picture depicts? 
8 A. That was just prior to when they sued me, 
9 whenever that was. 
10 Q . okay. so early '90s? 
11 A. I believe so. 
U Q. okay. Did you perform any par1: of the work to 
13 this por1:ion of the road during the early '90s? 
14 A. I graded it all the time. 
15 Q. okay . That -- what ' 5 abOUt the wi dth of the 
16 road depicted in that photograph? 
17 A. um, peplinski put a -- right about here 




Q. okay . 
A. - - from the bank to where it sloughs off. 
22 Q. And then it's got a ditch? It's also showing 
23 a ditch on the uphill side? 
24 A. yeah . I PUt that in . 
~ Q. I guess that would be the south --
rv-O?-??? 
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..L Q. Hew long unt; 1 after Mr. Mortensen purchased 
2 the property did you find out he'd actually bought it? 
3 A. The day that he came up and told me. 
4 Q. In fact, didn't he approach you on this day 
5 you're speaking of because you had blocked the road? 
6 A. Yes . 
7 Q. He came to tell you to IIOve your truck, di dn' t 
8 he? 
9 A. He COIle to tell me that he was the owner, and 
10 I had a deal with peplinskis to keep the hunters and 
11 people off of there. 
12 Q. And that deal was to lock the gate during the 
13 hunting season? 
14 A. That was to block or do whatever we needed to 
IS keep people out of their property, and that's why the 
16 cable was up. That's why there's a gate .-- locked gate. 
17 Q. Did you move your truck when Mr. Mortensen 
18 told you to DOve it? 
19 A. He didn't tell me to nove it. He asked me, 
20 and yes, I did. 
21 Q. Isn't it true that the Peplinskis erected the 
22 fences going along the north and south bordering the 
23 road? 
24 A. NO. 
25 Q. NO? 
614 
1 A. NO. 
2 Q. Did you put the fences up? 










14 Q. when did you replace this portion of the 
15 fence? 
16 A. A couple years ago when the posts all rotted 
17 off. 
18 THE COURT: when is what? I'm sorry. 
19 THE WITNESS; Posts rotted off. That's in the 
20 bog area where wooden posts don't work down there. They 
21 only lasted a couple years. 
22 Q. (By Mr. Reagan) Oh. So this is the 
23 peplinskis' fence, the old original fence put up there 
24 by the peplinskis still up here? 
25 A. What's left of it, yeah, on the north side() 
SUPRE~C COURT NO. jU/~) 
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1 Q. And tha n't even your fence that you're 
2 claiming that Mortensen tore down or whatever? 
3 A. well, there isn't .uch left of it. 
4 Q. And let's see, in your earlier deposition you 
5 testified that the peplinskis were using -- or here, 
6 let's back up. when did you construct this curved 
7 portion? 
8 A. prior to getting my building permit. That was 
9 the first step, the first process, that and your 
10 panhandle Health permits that get a building permit. 
11 Q. And that was --
12 A. we bought the property I believe in '80. We 
13 drove that road straight through until the county said 
14 we couldn't do it any more, and so, roughly, I think it 
15 was in the fall of '82 when we got an approach permit. 
16 Q. okay. And so it was shortly after you 
17 constructed this in -- let's just say 1982. Is that a 
18 fair estimate of the time? 
19 A. yeah. yes. 
20 Q. After 1982 after that was constructed the 
21 grass started growing in in this area? 
22 A. NO. It was a rock pile in there. 
23 Q. Did you testify in your earlier deposition 
24 that the grass started growing in soon after you 
25 constructed the lower section? 
1 A. I testified that the grass in the tracks 
2 started growi ng in, and that's when I knew that 
3 peplinski wasn't using the road that he used in the 
4 past. 
5 Q. Okay. Look at your deposition again, 
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6 page 12. I'll ask the question starting at Line 10, and 
7 you read the answers. "And did that -- was that 
8 along -- did you see them using that portion of road or 
9 when did you first notice they were using that portion 
10 of the road?" 
11 A. "well, kind of like I said before. I'm out of 
12 town a lot and I'm not there during the day, so once in 
13 a while I'd see them on saturday or something if I 
14 happened to catch them going through the area, but 
15 eventually you would notice that the right-of-way 
16 was -- it is starting to grow in so I knew they were 
17 so I knew somebody was going on it . " 
18 Q. Actually it says, "Nobody was going on it," 
19 right? 
20 A. I don't have my contacts in so --
21 Q. Oh, okay. sorry. So we're talking about this 
22 right-of-way area. The grass started to grow in and you 
23 knew nobody was using that. They were using the curved 
24 portion, weren't they? 
A. (Nods head) 
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.•. 1., 1 Q. And they were doing that without your 
617 11'-- --
I through this, 
619 
2 permission? 
3 A. To that point, yeah. 
t : :: ::~l'T:::sW~ ::y1::~~ ~:n~:a:t: ' re talking 
!' 
~ 6 about here is way back when we first built the road, and 
i'_ 7 he was using the straight portion clear back in '82. It 
f 8 grew in completely after we planted i t, and he had 
\ 9 permi ssion to use that corner . 
r, 10 1 Q . Mr. Aker~, ,if t:ey h:d ~e",ission ~y ;re you 
[ ~ ::.::::. ;:"=;':~~: :~h:::~:::~::" . "" 
l' ! 14 nailing down what time frilJlle he's referring to. 
I IS 
16 
THE COURT: sustained. 
Q. (By Mr. Reagan) what year did you make an 
17 answer and counterclaim in the Peplinski lawsuit? 
A. was it in ' 95 or 18 
19 
20 
Q. Let's just say prior to just prior to '95. 
A. March 6 , '95, was when this deposition so it 
21 must have been around there somewhere . 
22 Q. okay. And in that you were allegi ng that the 
23 peplinskis were trespassing on the property, right? 
24 A. when things had changed I revoked that 




Q. when had things changed? 
A. when he filed the lawsuit . 
MR. JAMES : object. ASked and answered. 
4 we ' ve gone through this before. 
THE COURT : overruled. 
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5 
6 THE WITNESS: when did things change? When he 
7 filed the lawsuit. That's when things changed. I 
8 revoked his permission to use that curved portion. 
9 Q. (By Mr. Reagan) So are you saying that in 
10 your lawsuit with the peplinskis you were only claiming 
11 they were trespassing from the time they f i led the 
12 lawsuit? 
13 A. That's when I revoked it, yes . 
14 Q. I'll ask you to pull .out your deposition, Page 
15 18, and at Line 17 the question is, and again you read 
16 the answers, "NOW, in your complaint, in your 
17 counterclaim against pep1inskis you are alleging that 
18 they trespassed on your property. Where is that? what 
19 is the trespass that you are alleging?" 
20 MR. JAMES: objection. He's already read 





THE WITNESS : we started on 17 . 
THE COURT: Hold on . I need to rule on the 
MR. REAGAN : I think I did already read 02 E 
2 THE COURT: I think you did . Yes, you di d. 
3 Sustained. 
4 Q. (By Mr . Reagan) How did you give the 
5 pep1inskis the permission if you never spoke to them 
6 about the use of the curved portion of the road? 
7 A. I spoke to them all the time. I was real good 
8 friends with Floyd peplinski. we were -- he brought 
9 things to me all the time, and we were good friends. 
10 Q. In fact , do you know how long did Floyd 
11 peplinski farm the property? 
U A. I have no idea . 
13 Q. HOW often did you see Floyd peplinski up on 
14 the property? 
15 A. During the haying season. In the spring of 




Q. And for what years was that? 
A. From, uh -- we bought the property in '80. 
20 Oh, probably clear 'til '95 when the lawsuit was filed, 
21 and I have no idea what he was doing. 
22 Q. Did he -- had he leased the property to his 
23 son, Richard peplinski , for the farming? 
24 
25 
A. I have no idea what their arrangements were . 
Q. HOW often did you see Ri chard Peplinski up on 
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1 the property? 
2 A. About the same time frame. Early spring, 
12l= as 
and you could -- peplinskis' 







Q. That's peplinskis ' gate at the top of the 
A. Right. 
Q. okay. And that was on their property? 
A. No. It was on mine . 
Q. where on yours? I thought you said it was 
25 adjacent to the corner? 
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11 property was 
U 
13 
14 Q. If so, how does that increase any potential 
15 for water drainage off of their property onto your 
16 property? 
17 A. Because it all -- it all slopes. He's got a 
18 road coming in from the west now. He's got a road 
19 coming in from the south, and it all funnels down to my 
20 property now from all different directions; where it was 
21 higher, the existing road was higher. 
22 Q. okay. water flows down hill, doesn't it, 
23 Mr. Akers? 
A. YOU bet. 24 
25 Q. okay. So if it's lower on their property than 
AKFR~ VS . WHI 
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I 
r---
1 it is on your pr " how does it flow onto your 
623 
2 property? 
3 A. well, if you grab one of those pictures I can 
4 show you really easy. 
5 Q. In fact, do you know whether or not there is a 
6 grassy swa1e in this area to handle surface water 
7 runoff? 
8 A. At the top? 
Q. yeah. 9 
10 A. He's got a couple hay bales there. There's no 
11 grassy swale. 
U Q. okay. So you don't know whether or not there 
13 is? 
14 A. There isn't any? And I can take you up there 
15 right now and show you where the mud's come down this 
~6 spring from the top that drained down there. I've got 
17 pictures of it. 
18 Q. okay. well, during the spring it gets muddy, 
19 doesn't it? 
20 A. Never used to. we had that all cleaned up 
21 with gravel. 
22 Q. wait a minute . speaking about gravel, you 
23 testified earlier here today that you're gravelling this 
24 road every year? 
25 A. I testified that we graveled it every year to 
1 a point, and once it got compacted good to where we 
2 didn't have a break-up during the spring, then we 
3 started oiling it and building the road. 
4 Q. okay. 
5 A. And since 1982 we've graveled it pretty 
6 consistently. 
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7 Q. okay. That's just part of routine maintenance 
8 for the road, isn't it? 
9 A. Until you get an established road, yeah. Then 
10 you shouldn't have to do it. 
11 Q. woulD you call this portion of the road, this 
U top of the hill area above your driveway, is that all 
13 established road as well? 
14 A. very good road. we've put big boulders in 
15 there. That's a -- never got ruts during the winter or 
16 the spri ng . 
17 Q. would it be the usual practice to continue to 
18 gravel it? 
19 A. NO. It doesn't need it any longer . 
20 Q. It doesn't need it any more? 
21 A. No. 
22 Q. well, if there was use on it would it be 
23 routine maintenance just like it was for you on the 
24 lower section to put gravel on it from time to time? 
25 A. No. It's compacted now. U's peplinski 
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2 mud everywhere, and ~ha~ road didn't even get a rut on 
3 i~. I~'S a compac~ed road jus~ like ~he bot~om. 
4 Q. we've got lots of pic~ures here where I 
5 ~hought ~hat you were complaining earlier in this 
6 lawsui~ in those temporary restraining order hearings 
7 that ~hose ru~s were damage to the road? 
8 A. At ~he top where he dug it down on lIlY property 
9 he made ruts. Then he brought gravel in and dumped ~o 
10 cover up where he dug. Tha~ road was established road. 
11 There's never been any problem with i~ for several 
12 years. 
13 Q. we've got lots of pictures that are up near 
14 the property line where he dug of the rigs, shOMring a 
15 little bit of snow where there's ruts in the road. 
16 well, now I wouldn't say ruts. where there's tire 
17 tracks -- where there's clearly tire tracks in the road; 
18 i sn' t that right? 
19 A. You'd have to show me those. 
20 Q. let's take a look at Plaintiffs' 84. Those 
21 are well down off the top. 
22 A. Here's at the end. This is clearly where he 
23 dug and he brought in gravel to cover this up. That's 
24 why this is busted up and rutted up . You get a picture 
25 down a little bit farther where the road's established 
1 and you won't see no ruts. 
2 
3 
Q. And what about Plaintiffs' 83? 
A. Same area exactly. you've just got another 
4 angle in the picture. 
626 




A. Yes. Yes, you will get tracks when you tear 
5 it up with a cat. 
6 Q. And isn't the cure for that routine 
7 maintenance, just to put gravel on it , compact it, put 
8 some more oil on it? we can do those things and restore 
9 the road to every bit as gooder if not better than it 





A. Right . 
Q. That's what you did, isn't it? 
A. Right. 
Q. In fact, Mr. MOrtensen has performed work to 






A. Not to my knowledge . I've never seen him do 
Q. well 
A. I've seen him destroy the road. 
Q. okay. Rather than Mr. MOrtensen, did he ever 
21 pay for any work to be done to the road if he didn't do 
22 it himself? 
23 
24 
A. Not to my knowledge. 
Q. what about the time you just testified to 
25 earlier that his logger came up there during his logging 
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1 and tore it up? 
A. I wouldn't know who paid for it. 2 
3 Q. Oh, okay. But somebody else did some work to 
4 the road to make repairs? 





A. if 'r looking at 
where 
Q. Okay. This is Plaintiffs' Exhibit 80. On 
15 Page 2 are we showing tracks basically from the bottom 
16 of the hill up? 
17 A. No. These aren't vehicle tracks. These are 
18 Cat tracks. Those have tore the road up and, yes, when 
19 you take a cat up one of those roads in the spring of 
20 the year you're gonna tear it up. 
21 Q. I was -- actually I was pointing over to this. 
22 Are these cat tracks in here? These are tire tracks, 
23 aren't they? 
24 A. These -- this is after they tore it up with 
25 the cat and I've smoothed it up. we no longer have ~ ~ 
AVI:"DC laiUTTI:" 
7 Q. Besides logging, what other uses did 
8 Mr. MOrtensen make of the road during his ownership of 
9 the property? 
10 A. um, I have no idea. He ran a backhoe up there 
11 day and night constantly making changes doing something, 
12 I don't know what he did. It was none of my business 
13 so --
14 Q. okay. well, do you know was he running 
15 he raising cattle up there? 
16 
17 
A. Somebody had some cattle up there. 
Q. Has he got any agricultural products, any 
18 alfalfa or hay growing up there? 
19 A. There might be some stuff left from when 
20 peplinski farmed it. MOstly weeds now. 
is 
21 Q. Have there been other people up there with Mr. 
22 MOrtensen? 
23 A. Other people with him? 
24 Q. um-hllll1. During the time he's owned the 
6 property? 
0+ ,.1 
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MR. REAGAN : A few questions, Your Honor? 1 A. Oh, you'r 
703 
ng me about 35? 
THE COURT: You may. 
3 BY MR. REAGAN: 
4 Q. And Mr. Akers, when - - what time frame do 
5 these pictures represent? 
6 A. Let me look at them again because I can't tell 
7 by the -- what was dumped down there. well, it would ' ve 
8 been after we dumped or they dumped the dirt on the 
9 corner. 
10 Q. That's -- you're pointing to plaintiffs' 




Q. okay . what about 34, 35? 
14 A. I think it would have to have been pretty 
15 close to the same time frame because that was all still 
16 compacted up until they run the bu11dozer ,up and down 
17 the 'road. It would have to be pretty much in the SiIlIIe 
18 time frame. 
19 Q. And how do you know that these pictures 
20 represent that time frame as opposed to earlier pictures 
21 showing similar tracks on the road? 
22 A. These -- these here -- in this first one you 
23 can see where the dirt ' s dumped on here. These would've 
24 been at that time frame . This would've been when 
25 MOrtensen tore it up the time before, and this is before 
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1 the dirt was - - you can see the line in there. 
2 Q. Right . And you're pointing to 36 so that's 
3 sometime prior to 
4 A. This WOUld ' ve been the prior time that 
5 MOrtensen tore up that . 
6 Q. HOW long prior? IS it four or five years like 
7 some of those other pictures are showing? 
8 A. 
9 exactly. 
off the top of my head I couldn't tell you 
He was the only one that run the cat up and 
10 down there prior to that, so would ' ve been sometime 
11 after he bought the property. 
12 Q. SO 36, 37, 38 you just know that that's 
13 sometime after MOrtensen bought the property? 
14 A. Uh, yes. we never had any problem with 
15 peplinskis on any kind of damages like that . He always 
16 went out the back way or did something so I -- I'm not 
17 sure . 
18 Q. I guess with regard to Plaintiffs' Exhibit 36, 
19 37, 38 other than we don't know when exactly sometime 
20 after Mortensen purchased the property, I have no 
21 further objection to those, and then on 34 and 35 
22 A. Those would have to be -- because you can 
23 clearly see this was after they put the fill in here. 
24 The gate's been removed and put i n. 
25 Q. okay. You're pointing to 33. 0287 
2 
3 
Q. Thirty-fou r and thirty- five . 
A. yeah. These would've been during the time 




Q. And how do you know that? 
A. Um, I'm judging by, uh, I took the pictures. 
Q. well, I can't see - - honestly, I can't see a 
8 lot of difference between these --
9 A. Here's the difference. If you look up here, 
10 you can see the line before they filled it . It's as 
11 clear as can be the line's up here, so these would've 
12 been earlier pictures. See, and here's the gate. 
13 Here's the line. There's no line left here. There's no 
14 gate. 
15 Q. Okay. Mr. Akers, I ' m not talking about 33 
16 because I can see the pile -- the fill material down 
17 there. I understand that . I'm talki ng about 34 and 35 . 
18 I don't see a lot of difference in the coloration or any 
19 other distinctive feature of 34 and 35 compared to 36, 
20 37 and 38 which you don't know when they were? 
21 A. I couldn't give you an exact date. no. 
22 MR. REAGAN : Okay. with the understanding 
23 that we don't know what period of time plaintiffs' 34 
24 and 35 represent, I have no further objection to the 
25 admission of those . 
1 THE COURT: All right . Thirty-three through 
2 38 are admitted. were any of those admitted previously? 
3 MR. JAMES: Thi rty- fou r has already been 
4 admi tted . Thi rty-ei ght has already been ad .. i t1:ed, and 
5 so what we have is 33, 35, 36, 37 here . 
6 38 have been admit1:ed. 
Thirty-four and 
7 THE COURT: Exhibi ts 33, 35, 36, 37 are 
8 admi ned. 
9 (Exhibit No. plaintiffs' 33, 35, 36 and 
10 37 admitted) 
11 Q. (By Mr. James) I wan1: 1:0 move to the subjec1: 
12 of the water problem at the top, and let's take. for 
13 example, a look a1: -- first of all, let's JUS1: ge1: these 
14 in1:o evidence . Exhibit 82, does that depict work being 
15 done by 1:he defendants on the upper part of your 




Q. And 83. does that depict damage to the upper 





Q. And 84 also? 
A. Yes. 
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14 objection , Your 
__ tor 
83 and 84. 
A few questions in aid of 
15 ~~TH~E~COU::R~T~: .. Y;O;u~i'''''''''''~ 
16 BY MR. ~ 
17 . Akers, on the top one that's 
18 PlaH~~~;;' . . . . .... .. 
19 A. 
20 Q. 
21 photo i s .~~;.._ ............. .. 









this has been excavated 
r -- what's depicted here in 66 











Q. that the perspective the 
property line, on 
the end of lot 2, so 
from corner 
be able to 
excavation is 







ng to the left of 
defendants. Everything 
~.~~~~~i.*IiI.l.ith~e~r~e~c:o:r:d~'s clear and so 






the property line is 
label one side Akers and one side 
THE WITNESS: okay. 
THE COURT : If that's agreeable to counsel. 
MR. REAGAN: well, Your Honor, actually , I 
8 tell you what. Rather than have hiM do that with that 
9 estimate like that, we have some photographs that have 
10 already been admitted in evidence and in particular that 
11 I just finished with Mr. Akers that have the line spray 
U painted on the ground. 
13 THE WITNESS: The problem is is those are 
14 after he smoothed it back up and filled i t i n. 
15 MR. REAGAN: NO. We have the one that you 
16 testified to that you had the grass that was clearly not 
17 before the disruption that was -- your sign was there 




MR. JAMES: May I speak, Your Honor? 
THE COURT: YOU may. 
MR . JAMES: I'm gonna ask him to draw the line 
22 anyway so maybe it would be quicker if you guys are 
23 done. 
24 MR. REAGAN: ASk him to draw the line if you 
25 want. I'm just proposing that we have marks on the 
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1 ground showing the demarcation between the properties. 
2 THE COURT: I understand your point, 
3 Mr . Reagan. I'm not going to be able to understand this 
4 witness' testimony as to this exhibit withoUt: those 
5 markings, and if you can explain to me how having those 
6 markings on here will adulterate this exhibit to where 
7 you can't use it for any subsequent purpose, please let 
8 me know that now . 
9 MR . REAGAN: Because given the perspective of 
10 this, Your Honor, he cannot draw the property line 
11 accurately. 
12 THE COURT: okay. And I don't have a problem 
13 with another witness of yours laying another line on it . 
14 
15 
MR. REAGAN: okay. 
THE COURT: But I can't understand this 
16 witness' testimony without the markings that I'm 
17 proposing , so I'm going to di rect you, Mr. Akers, to do 
18 that, and just so we're clear unless there's, you know, 
19 a tiny piece of this picture that's going to be 
20 obliterated by VIe stroke of a pen, I don ' t understand 
21 your position . 
22 MR. REAGAN : My position is, Your Honor, that 
23 he's drawing some line given a perspective that's not 
24 taking down the line and is coming up with some 
different property line than what's established by other 
Ave-DC::: \Ie: W~TTF . et al . CV-02-222 Pages 70S to 708 
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1 hol~. That was all after --
2 MR. REAGAN: okay. NO further objection to 
3 82, 83 or 84. 
4 THE COURT: All right. Exhibit 82, 83, 84 are 
5 a~itted. Exhibit 66 is admitted. 
6 (Exhibit NO. plaintiffs' 66, 82, 83 and 




MR. JAMES: Did we say 66 also. Your Honor? 
THE COURT: Yes. 
Q. (By Mr. James) Mr. Akers. now, I guess one of 
II the reasons I wanted to tal k about these was 
12 remember the discussion you had with counsel previously 
13 about the defendants' land being higher than your land 
14 and the water flowing downhill proposition? 
15 
16 
A. (Nods head) 
Q. okay. YOU see in Exhibit 82 the work here 









Q. 00 you see in the foreground a bale of straw? 
A. Right. 
Q. 00 you know who put that there? 
A. I believe Mr. white. 
Q. 00 you know why? 
A. That was his plan to stop the water from 
25 comi ng down on my property. 
1 
714 
Q. Has it stopped the water from coming down on 





Q. Has this been a relatively dry year? 
A. Yeah. We've lucked out that we haven't had 




Q. well, we've had -- in fact we had some. 
A. Nothing like in the past though. 
Q. Nevertheless, has there been some water even 




Q. That has -- let me ask the question. please. 
13 That has run passed this area you see in plaintiffs' 
14 Exhibit 82 down into your property? 
15 A. Yes. 
16 Q. Okay. Describe for the Court what path that 
17 water's taken? 
18 A. It runs down the hill all the way to the 
19 culverts at the bottom which feeds into the bog area 
20 that eventually could disrupt what we've built down 
21 there. The more water that goes down there the bigger 
22 problem it is. 
23 
24 
Q. DO you know if that hay bale is still there? 
A. Um, I believe he put hay there and the deer 
SUPK~Mt ~UU~I ~v. J"' • ..,,_ 
1 something now. 
2 Q. Exhibit do you see the disruption to the 






Q. And is that on your property? 
A. Yes. 
Q. Is the property line identified in this 




A. Yeah, it, uh -- you could see the --
Q. show the court, please. 
A. You can see the fence post up here, and 
12 that's -- it's kind of a line sights just like the other 
13 picture comes down to "the corner. Right at this corner 
14 would be the end of Lot 2. 
15 
16 
THE COURT: Is the property line drawn in? 
THE WITNESS: I don't know what that is on 
17 there, if somebody else drew it on there. 
18 THE COURT: Looks like it's either drawn in or 
19 a shadow that runs right from the post. 
20 THE WITNESS: That could be because when I put 
21 ;t on there I painted them on. 
22 THE COURT: It's not a shadow. It's not 
23 running the same direction as the other shadows so it 
24 appears to be drawn in by somebody. Your testimony is 
25 that's where the line would be is where that line is· 
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1 drawn? 
2 THE WITNESS: NO. If you followed this line, 
3 it'd be up here too far and that would be·on the white's 
4 property. If you want the angle --
5 MR. JAMES: perhaps you could just draw it, 
6 Mr. Akers, for the Court. 
7 THE COURT: Why don't you use a red pen 
8 because it appears that the present line is blue? 
9 THE WITNESS: Down in the lower. It would've 
10 been a little lower in this corner on the picture. 
11 Q. (By Mr. James) And since we're doing that, 
12 just to help the judge with this analysis, perhaps JUSt 
13 draw -- or is the property line on Exhibit 82, is that 
14 indicated by a line or do you need to draw it on that? 
15 Same question with 84 as far as you know? 
16 A. It kind of looks like this is one that I've 
17 spray painted on there if you look at it. I stretched 
18 the line. You can kind of faintly see across here, uh, 
19 when I stretched a string across there and marked it. 
20 00 you want me to mark that one, too, or -- you can 
21 faintly see the line there. It's pretty much the 
22 same -- same picture as this one, just a different day. 
23 THE COURT: YOU may resume your questioning, 
24 Mr. Reagan or Mr. James. 
25 ate it, and I think there's some straw there or 0 2 ~ fJ5 
~------------------__________________ -J 
MR. JAMES: Thank you. 
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1 Q. {By Mr. Jamesj Since we're on that subject, I 
2 think we did have one admitted into evidence that shows 
3 that line. IS that the line you're referring to? 
4 A.. Yes. 
5 Q. okay. That's Exhibit 50, plaintiffs' 
6 Exhibit 50; is that correct? 
7 A. Yes. 
8 MR. JAMES: Okay. Maybe just to get it in 
9 evidence for the Court's consideration I'll just have 
10 you review briefly the photographs that I'll represent 
11 were provided by the defendants. DO these -- let me 
12 just ask counsel can we stipulate to the adnrission of 79 
13 and 81? I don't believe they're admitted. 
THE CLERK: NO, they're not. 14 
15 MR. REAGAN: Are you offering to stipulate to 
16 the dates contained in the part of these? 
17 MR. JAMES: Yeah. I'll stipulate to the 
18 dates. That's fine. 
19 MR. REAGAN: And what about these on this set 
20 that don't have the dates? 
21 MR. JAMES: I can go through it with him if 
22 you like or -- I'm just trying to speed it up. If you 
23 want me to, I can go through it. 
24 MR. REAGAN: I'll agree to stipulate to 81 
25 with the dates. 
1 
2 
THE COURT: Exhibit 81 is admit:ted. 
(Exhibit NO. plaintiffs 81 adnrit:ted) 
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3 MR. REAGAN: counsel, I'll offer to stipulate 
4 to 79 with the further stipulation that page 1 and 2 are 
5 after the lawsuit and Page 3 is before the lawsuit. 
6 MR. JAMES: I can clarify time frame with my 
7 client on Page 1 and 2 if you like. 
8 MR. REAGAN: I mean I -- relative time is 
9 just 
10 
it's before and after the filing of lawsuit. 
MR. JAMES: Let me ask my client and then 
11 we'll go from there. 
12 Q. (By Mr. James) Handing you Exhibit: 79 which 
13 is a series of photographs, do you -- let's take 
14 Page 1. can you tell us approximately when those 
15 photographs appear to have been taken if you can? 
16 A. well, the first one that's number one is 
17 that looks like just starting to excavate so that 
18 would've been shortly after the stop work order and 
19 after he applied for another permit. Number two, I 
20 don't know what that's taken a picture of. Three would 
21 be before anything had been done up on the hill. I 
SUPREMf'- 1'\ I ''IV • ..Iv. __ 
1 numbered here, and want me to just go 
2 through each one of these? 
3 MR. JAMES: Let me see if we can work our 
4 way 
5 THE WITNESS: There's a ton of pictures there. 
6 Q. (By Mr. James) To clarify the record, we're 
7 talking about plaintiffs' Exhibit 79 which consists of a 
8 blank front page and then three pages of photographs, 
9 and each page has the number -- small numbered pictures 
10 on them, and let's just go through them very quickly. 
11 A. Okay. 
12 Q. Three, does that appear to have been taken 
13 prior to work done on the upper portion? 
14 A. prior to work, right. 
15 Q. Below picture three we have picture four. Is 
16 that excavation being done on your property? 
17 A. That shows the track hoe sitting on my 
18 property. He's starting to dig. 
19 Q. okay. And approximately when was that taken, 
20 i f you know? 
21 A. That would've had to have been right off --
22 when he first started doing his excavating. 
23 
24 
Q. okay. Five, briefly? 
A. Five looks like during the same time frame. 
25 YOU can see the tracks in the old existing road there so 






Q. Six shows the road? 
A. Yeah, as it was. 
Q. pri.or to work being done? 
A. yeah. It shows good compacted road. 
Q. DO you know what seven is? 
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7 A.· seven looks like maybe the County stuck some 
8 kind of a note in the barn up on top there. That's a 
9 door on the bam on his property. 
10 Q. Eight, is that further excavation around the 
11 time period you just testified to? 
12 A. Right. 
13 Q. Nine? 
14 THE COURT: Eigh't shows what? 
15 Q. (By Mr. James) Eight, does that show further 
16 excavation being done during the time period around the 
17 stop work order, early January? 
18 A. Yeah. 
19 Q. And to back up, four also shows that on your 
20 property during that time period? 
21 A. Right. 
22 believe he took a bunch of photos to make sure that 22 Q. DO you know if this was done after the 
23 before he started what it looked like I guess. 23 stop -- this excavation work was being done after the 
24 THE COURT: NOW you're talking about Page 3? 24 stop work order? 
25 THE w:rTNESS: picture three. They've got them (D 059 n A. I would say this was probably after he 





APPEAL TRANSCRIP (VOLUME I) 
reapplied 
property. 
on his own 
Q. okay. So we're clear, on four he's excavating 
on yours? 
A. The track hoe's sitting on my property there. 
digging right at the end of Lot 2 there. 
Q. on your property line he's digging? can you 
tell? 
A. I can't tell. 
Q. okay. So if we can just keep moving along 
here, ten, eleven and twelve, do those show the areas 
that we've discussed during that time period? 
A. yeah. TWelve shows where the logs are sitting 
out onto what is part of the 531-foot easement. Bill 
Reynolds. yOU can see the orange line there. That's 
how far they're out on the property. 
Q. These are Bill Reynolds' logs there? 
A. Those are his logs on MY property. 
Q. And this shows of course the -- your curved 
approach prior to anybody --
A. This shows early spring before the lawn 
started coming up, tracKs through there. 
Q. Trespassing sign that you've discussed in 
thirteen and fourteen? 
A. Right. 
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Q. okay. Let's see, on page 2, maybe this can go 
quickly, pictures one through fifteen, do those show 
areas of the disputed road prior to -- apparently prior 
to work being done by the defendants? 
A. Yes. 
Q. And then page 3, does that show various shots 
of the road on your property prior to work being done? 
A. Yes. 
MR. JAMES: Again move for the admission of 
Plaintiffs' Exhibit 79. 
(Exhibit NO. plaintiffs' 79 offered) 
MR. REAGAN: I'm gonna object again, Your 
13 Honor, as to no -- no relationship to the time. He 
14 testified he didn't even know hardly what time or what 





THE COURT: overruled. 
MR. JAMES: Thank you, Your Honor. 
(Exhibit NO. Plaintiffs' 79 admitted) 
Q. (By Mr. James) Okay. And in Exhibit 81, for 
20 example, just to touch on a couple of them, photographs 
21 eight and twelve below, we also see the hay bales 
22 apparently put there by defendants to block water? 
23 A. Yes. 
24 Q. I want to move on to another subject. 
25 plaintiffs' 157, was that taken when you put in 
SUPRE~~ COUKI NU. ~V/~J 
1 curved apprOaCh?' C 723 
2 A. That was taken, um, when we started to move 
3 some material down there. Yeah. 
4 Q. During the period of time you created the 




9 yeah . 
A. Right. 
Q. So this would be like 1982 then? 
A. It would've been before the house was livable, 
10 Q. And I notice there's a fence line here on 
11 either side that defense counsel talked about. In prior 
12 photographs does it show this fence line or a later 
13 fence line? 
14 A. This was where the original old -- when I 
15 bought the property there was an old fence line and I 
16 followed it . since then after that I give Peplinskis 
17 permission when he changed the top and we worked on the 
18 bottom. 
19 Q. I'm sorry to interrupt, but let's -- I want to 
20 focus on what I'm looking at here. we have a fence line 
21 that runs here on this side of the road and a fence line 




Q. -- between that dump truck. okay. Were those 
25 fence lines there when you purchased the property? 
1 
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A. There was an old fence line on the left-hand 
2 side, and the other side is Bill Reynolds' fence and 
3 it's always been there. 
4 Q. okay. Are you saying this fence line on 
5 the -- across from the Reynolds' fence line was not 
6 there at the time you purchased the property or it was? 
7 A. That -- I put that fence in that you see right 
8 there . 
9 Q. okay. Did you put it in over an existing 
10 fence line that you took out? 
11 A. There was an old fence line, well, somewhat of 




Q. In that same location? 
A. In the same location. 
Q. Okay. So bottom line, these two fence lines 




A. Right, right. 
Q. Fair enough. YOU talked about the -- while 
20 I'm looking here, let me just ask you about the traffic 
21 coming down off the hill or up the hill. Have you ever 
22 had problems in the past with people coming either down 
23 or up the hill and creating a hazard for you as you 
24 pulled out or any member of your family pulled out from 
your driveway onto the road? 
AKERS VS. WHITE . et al . Cv-02-222 Pages 721 to 724 
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~~ me ask you this. 
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Let's look again at u-44. I realize 
2 that that blowup's a little bit fuzzy, but does that 
3 accurately depict the relative width of your access road 
4 compared to what is depicted in that photograph of 




MR. lAMES: Objection . Foundation and form. 
llIE COURT: overruled . 
llIE WITNESS: Looking at the picture and doing 
9 a comparison , yes. 
10 Q. (By Mr . Reagan) IS h fai r to say that your 
11 private access road was nearly as wide as the county 
12 road coming up to it? 
13 A. Yes. 
14 Q . when your dad purchased the property in 1967 
15 was that road just two tracks? 
16 A. NO. 
17 Q. what kind of consistency was the road when you 
18 purchased -- when your dad purchased the property? 
19 A. well, it was somewhat graded, but it kept 
20 up -- seeing's how he only used it minimal times of the 
21 year for farming purposes we always had to go in and 
22 clean it back up in the spring time after erosion or 
23 whatever damage to the road, so it had been graded. 
24 Obviously it had been used for farming before we had 
2S gotten there. 
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1 Q. okay . HOW often did you grade the road? 
2 A. At least once or twice a year. Always in the 
3 spring time after I said, you know, the winter erosion. 
4 Q . Was the winter erosion just a yearly event? 
5 A. Yes. 
6 Q. And what did you do to fix the erosion? 
7 A. Graded the road with our tractors and put 
8 gravel on. 
9 Q. And how often did you gravel the road? 
10 A. I only remember doing it twice just depending 
11 on how much money we had at the time . 
12 Q. Twice from the time you purchased the 
l3 property? 
14 A. Yes . 
15 Q. And are those -- did you ever dump any other 
16 amount of gravel on the road other than those two times? 
17 
18 
A. Not that I recall . 
Q. okay . Did Vernon Baker ever assist you or 
19 your dad in taking care of this access road from the 
20 time your dad purchased the property? 
21 A. No, he did not. 
22 Q. So you and your dad solely maintained that 
23 road? 
24 A. Yes. 
25 Q. Did you make any changes to the road? () 
A. Yes. 1 
2 
3 
Q. what changes were those? 
A. At some point in time we filled in the bottom 
4 area down there, put culverts in to assist keeping the 
5 water out of the roadway . 
6 Q. okay. Do you have any recollection of about 
7 how much you raised the road in the ' lower portion? 
8 A. AS I recall, we put in -- it was either 18 or 
9 24-inch culverts, two of them down in the bottom, and by 
10 the time we put the fill over the top we probably raised 
11 it three feet at the very most. 
12 Q. And where'd you get the material to raise the 
13 road in the bottom? 
14 A. pushed it off the steep embankment that was on 
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16 Q. Okay. Then you can see in between the road. 
17 the access road and Reynolds' driveway some tracks going 
18 through a grassy area? 
19 A. Yes . 
20 Q. was that the area that the road ran through 
21 when you purchased the property? 
22 A. I don't believe so. I think we had to make 
23 more of a gradual corner -- it came more off of Millsap 
24 LOOP than off Reynolds' driveway because in that area 
25 there is a steep embankment or steeper than it would've 
1 been traveling out going through Millsap LOOp. 
Q. what area is a steep embankment? 




4 Q. And would that be just to the west of what is 
5 now the Reynolds' driveway? 
6 A. Yes. 
7 Q . HOW much of an elevation change was there at 
8 the time you -- at the time your dad purchased the 
9 property between the area that is now the Reynolds' 
10 driveway and the area that you were using that was the 
11 access road at the time. do you know? 
12 A. I would only have to estimate . uh it 
13 depends where you took the elevation shot . It could be 
14 three to four feet . Baybe even five . It just depends 
15 where you base your elevations off of. whether it would 
16 be in the bottom of the bog or further up on the 
17 approach. 
18 Q. okay. Did you or your dad construct a fence 
as 19 along the north side of the road? 
20 A. No, we did not. 
Q. Did you ever obtain any permi ssion from the 
use this access road? 
A. No. 
Q. Did you ever get any permission from the 
to make improvements or maintain the road? 
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2 
A. NO . 
Q. other than this access road that was there 
3 when you purchased -- when your dad purchased the 
4 property, was there any other road you used to access 
S the 160 acres? 
A. No. 6 
7 Q. was that the only access you or your dad used 
8 to access -- to get to the 160 acres? 
9 A. Correct. 
Q. Did you place any gates on any portion of the 
private access road? 
A. Yes. 
13 Q. I'm going to show you Plaintiffs' Exhibit 6. 
14 where did you or your dad place any gates? 
15 A. First one we put was a cable gate just above 
16 Akers' access to his house on the roadway, and then at a 
17 later date we put one further down on the bottom. 
18 Q. When did you place the cable gate, do you 
19 remember? 
20 A. Exactly, no. It was soaetime after, you know, 
21 Akers built their house. 
Q. okay. why did you put the gate there? 22 
23 A. Uh, probably more or less at Dennis' request 
24 so we wouldn't have people driving up that roadway 
25 sitting up there parking or whatever. He didn't want 




Q. okay . what about the gates down here? 
A. well , that came in after we graveled and 
5 widened the road out and filled the bog because his 
6 comment was that, uh, it looks too much like a county 
786 
7 road, and people were driving up there thinking they'd 














22 Q. So the gate that you eventually moved down the 
23 road was a replacement for when you had post and wi re up 
029 
24 there? 
25 A. Correct. 
SUPKt:.JVJ .... , Lvun I , .. "'. __ • __ 
J 10Ck or interfere with the 1 Q. Did you It 
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2 Akers' use of the any part of the access road? 
3 A. Not to my recollection, no . 
4 Q. okay. Did you help your dad with the farming 






Q. From when? 
A. From the time he purchased it. 
Q. okay. HOW long was your dad actually involved 









A. until he moved away in 1971. 
Q. where'd he move to? 
A. oregon. 
Q. So in 1971 you took over? 
A. Correct . 
Q. And did you have anybody else helping you? 
A. Just my wife. 
Q. Did the Akers ever block or interfere with 




Q. And do you recall -- how did they do that? 
22 HOW did they block or interfere with your use of the 
23 road? 
24 A. well, they, uh, at some point in time took a 
2S piece of equipment and dug up the roadway above their 
1 turnoff to their house to the point where I had to bring 




Q. 00 you know why they -- when was that? 
A. The exact date I don't recall, no. 
Q. was there ever any other interference of your 
6 use of the road by the Akers? 
7 A. Uh, just the narrowness probably of that 
8 roadway down there where they installed a fence for us 








A.~ Q.- ....... 











17 Q. okay. Did you ever have any traffic problems 
18 on this road or sight distance problems on this road, 
19 seeing anybody ever coming out of the Akers driveway 
20 onto thi s road? 
21 A. NO. 
22 Q. From the top of the road is the entry, this 
23 intersection of what is now Akers' driveway onto that 
24 road easily visible? 
25 A. Yes. 
1 Q. Let Me show you Defendants' 45. Is that the 
2 location as you recall of the cable that you put up? 
3 A. Correct. 








Q. Mr. Akers complain about that? 
A. Yes. 
Q. Did you ask his pennission? 
A. NO. 
Q. Did you ask his pennission to put up the cable 
11 in the first place? 
12 A. He requested it. 
13 Q. He did? 
14 A. Yeah, because of the fact of traffic going up 
15 and down. 
16 Q. Did Mr. Akers ever indicate to you why he was 
17 upset with you for locking the cable? 






Q. Did he ever go up there? 




9 Q. Did you ever lock the gate up at the entrance 





Q. Did Mr. Akers have a key to that gate? 
A. No. 
14 Q. Okay. I'm going to show you Defendants' 54. 
15 Do you recognize that photo? 
16 A. Yes. 
17 Q. 00 you remember about when that was? 
18 A. Prior to the restraining order we had filed 
19 against Mr. Akers. 
20 
21 
Q. okay. DO you know who did that? 
A. Mr. Akers. 
22 Q. And what did he do? 
23 A. Some sort of piece of equipment and dug up the 




Q. what's your understanding of the reason he- did 
MR. JAMES: Objection to fonn of the question. 
3 ASks for the state of mind of another, and I was a 
4 little slow. I probably should've objected to the prior 
5 questions, too, because I think there ' s a lack of 
6 foundation as to this witness's actual knowledge. 
7 
8 stricken . 
9 Q. 
THE COURT: sustained, and the answer's 
You can go ahead and lay a foundation. 
(By Mr. Reagan) Did you ever -- who did that 
10 to the road? 
11 MR. JAMES; Objection. Foundation. 
12 Q. (By Mr . Reagan) DO you know who did that to 










THE WITNESS: Yes, I do . 
Foundation. 
Q. (By Mr . Reagan) HOW do you know? 
A. Because I followed the tire tracks from the 
19 piece of equipment that went from that roadway, turned, 
20 went into Mr. Akers' approach into his driveway and to 
21 his garage. 
22 Q. Did Mr. Akers ever admit to you to doing that? 
23 A. Yes. 
24 Q. Did he ever tell you why he did it? 
A. Yes. 













1" __ ~"" 
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17 Q. okay. Did you ever have any traffic problems 
18 on this road or sight distance problems on this road. 
19 seeing anybody ever coming out of the Akers driveway 
20 onto this road? 
21 A. NO. 
22 Q. From the top of the road is the entry, this 
23 intersection of what is now Akers' driveway onto that 
24 road easily visible? 
25 A. Yes. 
1 
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Q. Let me show you Defendants' 45. Is that the 
2 location as you recall of the cable that you put up? 
3 A. Corree't. 











Did you ask his permission? 
No. 
10 Q. Did you ask his permission to PU't up the cable 
11 in the first place? 
12 A. He requested it. 
13 Q. He did? 
14 A. Yeah, because of the fact of traffic going up 
15 and down. 
16 Q. Did Mr. Akers ever indicate to you why he was 
17 upset with you for locking the cable? 










9 Q. Did you ever lock the gate up at the entrance 
10 to your property off this road? 
11 A. Yes. 




14 Q. okay. I'm going to show you Defendants' 54. 
15 Do you recognize that photo? 
16 A. Yes. 
17 Q. 00 you remember about when that was? 
18 A. prior to the restraining order we had filed 




Q. okay. Do you know who did that? 
A. Mr. Akers. 
Q. And what did he do? 
23 A. Some sort of piece of equipment and dug up the 
24 roadway so that nobody could drive up and down it. 
25 Q. what's your understanding of the reason he did 
792 
1 that? 
2 MR. JAMES: objee'tion to form of the question. 
3 ASks for the state of mind of another, and I was a 
4 little slow. I probably should've objee'ted to the prior 
5 questions, too, because I think there's a lack of 
6 foundation as to this witness's actual knowledge. 
7 
8 stricken. 
THE COURT: Sustained. and the answer's 
YOU can go ahead and lay a foundation. 
9 Q. (By Mr . Reagan) Did you ever -- who did that 
10 to the road? 
11 
U 
MR. JAMES: Objection. Foundation. 
Q. (By Mr. Reagan) 00 you know who did that to 










THE WITNESS: Yes, I do. 
Foundation. 
Q. (By Mr. Reagan) How do you know? 
A. Because I followed the tire tracks from the 
19 piece of equipment that went from that roadway, turned. 
20 went into Mr. Akers' approach into his driveway and to 
21 his garage. 
22 Q. Did Mr. Akers ever admit to you to doing that? 
Yes. 
Did he ever tell you why he did it? 
Yes. 















2 equipment or perform any of the work? 
3 A. Yes, I did. 
4 Q. And what did you do? 
5 A. I used a D-8 size cat to push fill from our 
6 upper property down to the bottom, install the culverts, 
7 graded it and graveled it. 
8 Q. I'll! gonna show you SOllIe larger photographs of 
9 this approach area. plaintiffs' 76. It's the Akers' 
10 contention that this darker area is this curved portion 
11 that we're showing in plaintiffs' 6. He's claiming this 
12 is the part that he constructed all by hilllSelf. IS that 
13 true? 
14 A. That was part of the improvements that we did 
15 when we did the fill down the bottom was to uke that 
16 corner filled in and blend in with the fill that we put 
17 in. 
18 Q. Do you recognize these gate posts shown in 
19 0-76? 
20 A. Those are the gate posts I put in when I 





Q. And do you remember about when that was? 
A. NO, not exactly. 
Q. Before I forget --
A. It was sOllletime after we did the road 
1 improvement because that was in conjunction with him 
798 
2 saying the roadway looked too .uch like a county road. 
3 Q. okay. And was the edge that's -- the inside 
4 edge of the roadwaydepicted in Plaintiffs' 6, was that 
5 about where it was when you completed -- when you placed 
6 the gate posts? 
7 A. Yes. 
8 Q. when your dad sold the property did he or you 
9 give the gate to Mr. Akers? 









Q. were you on friendly terms with the Akers? 
















• • < ' " • - ' 
7 Q. okay. prior to the lawsuit with the Akers 
8 what was your plans for the property? 
9 A. I was gonna construct my residence up there. 
10 Q. were you expecting to receive ownership of 
II this property from your dad? 
12 A. Yes. 
13 Q. Had he indicated to you that he was going to 
14 give that property to you? 
15 A. uh, didn't actually say it. I guess, you 
16 know, it's just kind of a father to son type thing. 
17 
18 
Q. okay. Are you the only child? 
A. No. 
19 Q. why did you expect to have it then? 
20 A. worked with it from the time he purchased it 
21 and fell in love with it, liked the area. 
22 Q. why would -- why would you sell it then? 
23 A. Um, just, uh, because of the trouble we were 
24 having with Mr. Akers. 
~ ~ 51 57 Did you ever initiate any of the trouble you 














ve, I Dean, that's for the 
that 
grounds , 
~r~-::::::;_ii.i'-~~~f:oot area to IIIilke an easement 
the same parties that were 
in this reservation language that we're 
A. Yes. 
Q. And so they 
mindful of that issue that if they 
8 beyond Go::e~rnme;innt~!~~~~~ •• '" 
9 dn't you? 
that's why I determined in my opinion 
12 that. 
13 Q. Okay. •••••• ~Wl~·~dth. the 
14 20-foot width is right? 
15 
16 cA;:; ..... ,I'.,.!~~atf';some point in time 
17 all tth::a:t:~'~s~,;;~~~~~!t:~ 18 the r, 
19 
I) 5UPKt:M"- 'LUUI'\ I .... v. JV,-,-, 
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cessari1y say the shoulders and 
1.-1--------A-.--l--WO--ul-d-n-~ 
2 the ditches . I would say the read itself. It: could be 
3 interpreted different ways. It wouldn't have to include 
4 the ditch . 
5 Q. Yeah, but for right -- if they said just the 
6 roadway -- they could've said just the roadway, but for 
7 right-of-way purposes it can include also the ditch and 
8 the shoulder, right? 
9 A. It could. 
10 Q. All right. And all that could be contained 
11 within a 20-foot width? 
12 A. That's what was of record, yes. 
13 Q . That ' s what was of record. And thi sis the 
14 same Millsaps that we're talking about who reserved the 
15 easement, the field easement that we've been discussing. 
16 This is the same Millsaps that reserved that easement 
17 for themselves , right? 
18 A. The grantee in the original easement, yes, was 
19 the same as the grantor in the later documents. 
20 Q. Right, which gives us some understanding as 
21 grantors what they meant with reservation language of 
22 the wi dth of the easement . Fai r to say? 
23 A. Yes. 
24 
25 
MR. JAMES: Thank you. NO further questions. 
THE COURT: All right. That concludes 
860 
1 Mr. English's examination unless you had any questions 
2 beyond the scope. 
3 MR. REAGAN: I do, Your Honor. I guess 
4 I'll -- let me think about it. I may not. I'm not 
5 gonna release the witness at this point . 
6 THE COURT: well, there are either questions 
7 beyond the scope that need to be identified now or he's 
8 done. 
9 MR. REAGAN: All right. I do have questions 
10 beyond the scope. 
11 
12 
THE COURT: And you may ask that question. 
FUIIn1IER REDD£CT EXMINA"TDJIt 
13 BY MR. REAGAN : 
14 O_bl,~~Z;::::::::~;:;=::::::::~~:i~the 15 2' 
16 
17 20-by-50-foot 
~ :::::~::iiiii!iiiiiili!iii;;;::, 1945, and recorded 
20 egrJi5 g8~ 20 
21 A. They're very vague in their language. They 21 
22 say the deed is given for right-of-way purposes only. 
23 Q. Or for right-of-way purposes , and right-of-way 
24 purposes you interpret these things which includes not 




Q. okay. And does that easement in any way limit 
24 the easement to a particular purpose as counsel 
suggested to you a field easement? 
AKERS vs . WHITE , et al, CV-02-222 Pages 857 to 860 
·i 
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2 
3 
A. william A. Millsap. 
Q. And where do you reside? 
A. East 4217 Park orive or pinevilla orive in 







Q. HOW long have you lived there? 
A. Thirty-two years. 
Q. And what is your occupation? 
A. Right now I'm retired. 
Q. okay. HOW old are you? 
A. sixty-six. Older than dirt. 
11 Q. And what is your relationship to W. L. and 
12 Patrici a Millsap? 
A. That was lIlY dad and 11l0III. 
Q. okay. And either of them alive today? 
A. pardon me? 








18 Q. 00 you have personal knowledge of the property 





















Q. And how did you acquire that knowledge? 
A. i llU@d up t as fpr twenTY I!I! s=~23 
Q. okay. Did you ever help your dad on the farm? 
A. Yep. 
Q. okay. ooes the width of the road depicted in 
14 that exhibit, that aerial photograph look like about the 
15 width of the county road? 





THE COURT: overruled. 
THE WInlESS: Looks like it to me. 
Q. (By Mr. Reagan) Is that your recollection of 
21 how the road was in 1966? 
22 
23 
A. Yes, it is. 
Q. IS the road in the same -- was the road in the 
24 same configuration in 1966 as it is depicted in that 
25 aerial photograph? 
~U""Kt:.JV" LUU". I'~V • ..IV' .,,-' 
1 A. Right he ) 
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this the corner right there? 
2 seems to me like it came right up in here and then down 
3 into this, you know. well, it's hard to tell on this 
4 piece of paper, but it was basically just like that. 
5 Q. okay. I think what you might be referring to 
6 is the crow's foot, what we've been calling that middle 
7 finger, that's what we've been calling the Reynolds 
8 driveway. 
A. Oh, okay. 9 
10 Q. okay. HOW long -- do you know how long has 
11 the road, that private access road been there? 
12 A. AS far as I can remember when lIlY dad bought 
13 the property which is, what, 1945, somewhere's in there. 




Q. It was there when he bought the property? 
A. AS far as I can remember, yes. 
Q. Was there ever a residence up on that 160 
18 acres that your dad bought? 
19 A. Yes. It was inhabited at that time by 
20 cutlers. Eldon and Ne1vin cutler were the boys. They 
21 were a little older than me, and I don't remember the 
22 dad's name, but they lived there for I don't know how 
23 long. Quite some time. 
24 Q. And how did you refer to that house? 
25 MR. JAMES: Objection to relevance. I was a 
868 
1 little slow to .ave to strike the last answer. 
2 THE COURT: The request to strike the last 
3 answer's based on relevance? 
4 MR. JAMES: Also relevance, too. This whole 
5 line of questioning, I don't think it's relevant, the 
6 residence of someone 'that is not the Millsaps prior to 
7 1966. 
8 THE COURT: was there another ground other 
9 than relevance that you're asking me to strike the 
10 earlier answer? 
11 MR. JAMES: I guess foundation would be the 
12 other one. He wasn't around. I'm not sure. I'd say 
13 foundation, also. 
14 THE COURT: well, I'm going to overrule the 
15 motion to strike. I do think you need to lay a better 
16 foundation as to time when he's referring to because I'm 
17 confused. 
18 Q. (By Mr. Reagan) prior to the time your dad 
19 purchased the property had there been a residence on the 
20 160 acres? 
21 
22 
MR. JAMES: Objection, foundation. 
THE COURT: why don't you ask the question at 
23 the time, or you're going to have to lay a foundation as 
24 to this witness's knowledge before the time. 
MR. REAGAN: Thank you, Your Honor. 
AKERS vs. WHITE, et al, cv-02-222 Pages 865 to 868 
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Q. (By Mr. Reagan) At the t,. your dad 1 :::::!~~!!!:~=====lilill.lililliill~ 
1 
2 purchased the property was there a residence on the 2 d 
3 property? 3 
4 A. Yes . 
5 Q. And what did you refer to that residence? 
A. It was the old Sullivan place. 6 
7 Q. And did your dad purchase the property from 
8 the Sullivans? 
9 A. I think so. 
10 Q. 00 you know did any of the Reynolds ever live 
11 in that residence? 
12 A. That I don't know. 
13 Q. Th roughout your dad's ownershi p of the 
14 property was there any other access other than that 
15 subject access road depicted in Defendants' Exhibit 44? 
16 A. Uh, no, not that we ever used. 
17 Q. Did you ever take equipment on that access 
18 road? 
19 A. All the ti.e. 
20 Q. what kind of equipment did you take up and 
21 down there? 
22 A. plows, discs, seeder disc, harrows, spring 
23 tooth, combines, log truck, hay trucks. Everythingwe 
24 needed. 
25 Q . okay . And do you have any reco 11 ecti on as to 
870 
1 how wide that equip.ent was? 
2 A. My spring tooth was better than eighteen foot. 
3 The harrows we pulled behind it, and that was, like, 
4 seventeen to eighteen feet. There was combines went up 
5 there, and I think they're around sixteen to twenty feet 
6 wide . logging trucks with a load of logs on them, 
7 truck's eight foot wide, the bunks are eight feet wide. 
8 Then you've got your logs on them, 
9 sixteen-foot logs. Took cars up there. Whatever was 
10 needed to bailer, hay bailers . They're ten-foot 
11 wide. 
12 Q. okay. And did you ever pull or drag any of 
13 that equipMent behind another piece of equipment? 
14 A. Yeah. We drug it behind the caterpillar . I 
15 had a 0- 6. 0-6 is pretty good size piece of equipment. 
16 Blade on it was at least ten-foot wide. 
17 Q. Okay. Did you or your dad ever perform any 




A. Not -- I didn't . oad bladed it. He'd have 
with a dozer to keep it in shape . 
Q. Okay. And did he do that right up until the 




AKERS VS . 
As a matter of fact, I was over there getting my 
10 bailer, and it got away from me and down through the 
11 hills it went with the tractor and the whole works. I 
12 bailed off. I didn't ride it. That was after --
13 shortly before he sold it to Baker, sometime in there. 
14 Q. Okay . So even though you weren't maybe up on 
15 the 160 acres regularly after 1958 or up there regularly 
16 you were up there occasionally? 
17 A. yeah. My brother had farmed that part 
18 while my youngest brother and I farmed that part. 
19 Jack farmed that part, and we traded equipment. we had 
20 to use -- I used his stuff. That's why, uh, the one got 
21 away from.e. It was his tractor. 
22 Q. Oh, okay. was there a boggy area to any 
23 portion of the road? 
24 A. Yeah, right down at the bottom of the hill. 
25 Right in that bottom picture where that tree is. 
1 someplace right along that area. 
2 
3 
Q. Right in here? 
A. No. The other big tree. Right up in there 
4 sOllleWhere's. 
5 Q. okay. And you're referring to Plaintiffs' 
6 Exhibit 31 for the record. And so in plaintiffs' 
7 Exhibit 76, these are the branches from the big tree? 
8 A. lOOks like it, yes. 
9 Q. Talking about this side that's not shown in 
10 the photograph? 




Q. Which is a westerly direction? 
A. Yes . 
Q. Okay. And was that area of the road ever 
15 impassable? 
872 
16 A. uh, when the bog hole's deep we just went out 
17 through the field and back up like this to get onto 
18 the -- out of there. The bog was right there, and it 
19 didn't always -- it dried out down below the road just a 
20 little bit so we'd come down the hill, go around it like 
21 this and back up onto the main road when I was hauling 




A. That's how I'd get out, and probably in the 
spring when we took the heavier things up there we went 

















Q. And the harrow, describe to me what it looks 
5 this spring tooth thing, called a spring tooth, and you 




A. And you use it to smooth up the ground so you 
9 can get it ready for planting. 
Q. Right. And actually, it's -- after you disc 
it you harrow it and you run the harrows through, right, 
kind of like fingers? 
A. you've got to plow, then you disc, then you 
run the spring tooth and the harrow over it. Maybe you 
run it this way and then that way. yOU cross do it. 
Everything's smooths up so you can get the planter on 
it. 
Q. plow, spring tooth and harrow, and harrow's 
the last and it sort of scrapes the ground to level it 
out? 
A. And then you bring the drill out to seed it. 
Q. And you seed it with the drill. And the 
harrow -- you don't want to harrow the road so the 
harrow has a lift on it and lifts the harrows up. It 
25 runs on a wheel? 
1 
898 
A. They have a handle on them like this with some 
2 teeth on it. YOU put that handle forward and that 
3 brings them up so that you're just sliding on the 
4 bottom, and the harrow's the same way. YOU lift the 
5 handle forward and it makes the teeth go back like this, 
6 going level, and the harrow, it just drags. 
7 Q. Okay. And so the 1S-foot wide actual teeth of 
8 the harrow that you're running there's lifted up as 




Q. And the bottom is narrower than eighteen feet 
12 when you're coming up the road, right? 
13 A. No. Have you seen a spri ng tooth and a 
I) supf( ( 
A. NO. 
COURT NO. 30795 
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2 Q. There was no ditching along the side of the 
3 road? 
4 A. Not on the lower side. That was all grass 
5 field. 






Q. Okay. It was all grass field to this side? 
A. Yeah. Grass and hay, whatever the crop was at 
11 the time. 
12 Q~ SO i.f the harrow ran outside the roadway 





. . ..... j •• .: • •• '" 
~~ ~:; ~t~ou were gonna 
. . ~ : ) . 
~~:··'::ih·~X:P:~;~. 
Q. And so you had a the roadway as it existed 
18 back then had no ditChing and didn't have really a 
19 shoulder. did it? It was just a field? 
20 A. NO. It come out -- out and bent down like 




Q. okay. A little shoulder? 
A. Yeah. 




A. That was next to the bank. There was a bank 
2 that went up I don't know how high, but there was a bank 
3 there. Then, uh, probably was sloped a little bit so 
4 the water would run down on that side. 
5 Q. Okay. The bank on this side, how far did it 
6 go? I mean. was the bank over here towards the house 







Q. So was it flat over there? 
A. If I remember right, yeah. it would be flat. 
Q. okay. where did the bank start? Farther up? 
A. YOU haven't got a picture of it. Farther up 
14 harrow? They ain't -- they don't have wheels on them. 14 
15 You don't lift them. They slide on the ground. Matter 15 :;~:!_I~i~!!!! 
16 of fact, the frame on that's a little wider than the 16 
17 teeth are because the teeth are inside the frame, and 17 
18 these are ·sections. They're thirty-six inches wide. 




THE COURT: overruled. 
Q. (By Mr. lames) NOW. did the road have 
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1M .... hrush. 
the 
-- see this 
13 stuff here? 'L"-'---14 Q. 15 A. ' 
16 that. uh 
17 Q. I'm 













14 Q . 
15 exhibit 
Exhibit -- this 















robably a fencing 
here is 
that di rt in 
~~~g;iI~~~~~~~~, no , and 
: this one here ~w:as~~-~-~t~h~a~t~~~:~~:~~: 
6 This 
7 Q. (By Mr. James) Okay . 
8 clear on what you' re talking about . 
9 I've 
me if 











20 curved and the driveway's been put in, that's new since 
21 you were there, right? 
22 A. Looks to me like whoever runs this trailer 
23 house must have changed that to suit their own self , but 
24 that wasn't there when I was there, and that'S -- this 
is a long time after I was up there. I don ' t know when 












· - --- - - --
APPEAL'\' TRANSCRIPT (\ ;E I) SUPREME --NO. 307~) 
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that picture was taken, 
Q. In fairness to you; I want to point out the 
things that weren't there when you were there so we can 
be clear what was and what wasn't. when you were there 
the driveway wasn't there and the bank was? 
A. The driveway was here, but somebody's built it 
up, and it looks to me like it screwed whoever is coming 
. down here out of going out the way it was , 
Q. Screwed them out of going out the way it was, 
, meaning --
A. The way it was when I was a kid. 
Q. Meaning straight down and out? 
A. well, it was a curve here. 
Q. Right. 
A. I mean, coming around there, but it -- that 
6 bank's there and it wasn't there before, and I can see 
7 the road this way. It didn't make any difference. 
8 Q. And then this road coming up the hill, 
~ obviously it's been improved, and can you see all this 
:0 di rt dumped on it and it's been widened since you were 
!1 there. Fa; r to say? 
12 A. I don ' t remember the ditch down there, but, 
13 uh, that's been a lot of years ago. How do I remember 
Z4 all that? But r can renenber a lot of the main things. 
25 Q. But it's been improved with -- you can see in 
906 
1 this picture dirt's dumped on it. Fair to say? 
2 A . Yeah. It looks like somebody dumped some di rt 
3 on there . 
4 Q. And it looks like it's been widened since you 





















A. It's hard to say. 
Q. Are you saying it looks like i t hasn't? 
A. I'm not gonna say. I don't know. 
.=lIIi~the posts 














was a barb 
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Q. If you can't tell, just tell me . 
A. Yeah, I can't tell what that is . 
Q. So if Mr. peplinski testified that when he 
21 farmed that property the gate at the upper -- on the 
22 upper part of the road into the 160 acres was i n this 
23 location, would you have any reason to disagree with 
24 that? 
2S A. NO . If he put it there I wouldn't have -- I 
1 never met him but once and that was Thursday, and I 
2 basically said nothing more than hello to know who he 
3 was. 
4 Q. If he testified this is where the road was 
908 
5 located , would you 
6 ifi sag rel!ir!5~~I£:_a. __ IIQI_. 
7 A.~.~It~~~~~~""I8a1. o him, but it 
8 iSn'1;YIiitt .. i it looked like when I was farming . If that's 
9 up at e op ..o 
10 dif,ierent. 
11 ~~?&~ 
12 A. I had a big wide -- that was the widest gate 
13 we had on the property if I remember correct because you 
14 come up there, and you're trying to get into the field 
15 with what you're dragging. 
16 Q. The defendants or their attorney, they talked 
17 to you abOUt me, right? 
A. (Shakes head) 18 
19 
20 
Q. They talked to you about my clients? 
A. Not anything other than who you were . I've 
21 not met Dennis beforehand. I've never met you 
22 beforehand. Basically when you talked to me out in the 
23 hall the other night is the first time I'd met all three 
24 of you. 
25 Q. what you primarily used -- what you really 
P~np.s 90S to 908 
' ~ 
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can recall? 
A. Yeah. sort of sioped up there. Right down to 
road that we used to get out. 
Q. okay. And during the time your parents owned 
property Bill Reynolds' trailer wasn't back here 
or here. let's look at Plaintiffs' Exhibit 31. It 
A. Uh. no. 
Q. Did you measure the width of equipment of the 
same type of equipment your family used in farming? 
A. Yes. 
Q. And let's just say. for example. how wide are 
harrow sections? 
A. They're eighteen feet. The spring tooth and 
harrow would be eighteen feet wide . 
Q. okay. What's the piece of equipment that has 
a number of different sections to it? 
A. That ' s a spring tooth and the harrow have 
Q. oil. okay . 
A. Yeah. See. you put the spring tooth here and 
put a harrow behind it. and you pull them both in 
operation. 
Q. Okay. And is that -- is the spring tooth 
harrow the one that you drag behind the bulldozer? 
A. Yeah. 
Q. And would it follow in a straight line behind 
the bulldozer as you went around the corner down here in 
lower approach? 
A. No way. 
Q. okay. In fact. isn't it -- wasn't it 
impossible to use the road with a 9O-degree turn down 
here in this lower portion? 
MR . JAMES: Objection. leading. 
THE COURT: Sustained. 
Q. (By Mr. Reagan) let ae ask you this. was it 
ever a 90-degree turn down in this lower portion of road 
best you recall? 
A. You had to make kind of a curve in there. YOU 
couldn't make it with a piece of equipment dragging 
915 
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Q. Okay. Section 
And wherever it made that turn onto the 
road 









A. NO . 
Q. It was 
A. Yeah, where 
on --
you got 
on -- come here a 
The road came up just like 
it curved back 
rt here was 
21 where the big wide fence was. r a big pine 
22 tree there arted in about here. but 
a big wide -- wide thing to get that -- when 
coming up the hill and YOU're dragging 
running up here and this is 
1 dragging behind and your 
2 drag like this. you kn 
916 










to extend on this plaintiffs' 
• if I were to extend this section line on 
the Reynolds' property on this side of the 
A. right about 
Q. Right. 
A. IS probably I 
us --
ace here and. uh. come around like 
that road. 
old you the fence 
21 i~_ ~long the se~tion ~/24 line? 
22 
staine 
(By Mr. Reagan) DO you know where the 1 et 
thi s. The fence you' re referri ng to, is that 
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nce 1 ine was on the boundary 
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you something you may 
of your 
Reynolds' propen:y? 
























have more gravel on 
down here. but if 
21 it's been ditched -- is that a ditch? I know the bank 
22 just came down here across 
23 Q. well. whether or not it's a ditch. does it 
24 look any different than you recall it looking when you 
25 and your family owned the propen:y? 03 0 
Av r.-nc Iall.ITTI= 
2 Q. well. again -- excuse me. other than the 
3 gravel? 
4 A. Not necessarily I would guess. 
5 Q. And does the harrow -- does the harrow have 
6 more than one section? 
7 A. Yes . 
8 Q. And could you briefly describe for us what a 
9 harrow is? 
10 A. It's a piece of equipment you come in like 
11 four-foot sections. and they've got teeth that stick 
12 straight down into the ground. 
13 Q. okay. 
14 four feet wide? 
15 A. Yeah. 
So each section of the harrow's about 
16 Q. And how many of those sections of harrow did 
17 you put together to take up and down the road? 
18 A. I had six sections of spring tooth. and. uh. I 
19 put about four or five sections of that harrow behind 
20 it. 
21 Q. And that would -- those four or five sections 




Q. And have you spoken with the defendants. 
25 excuse me. with the plaintiffs and plaintiffs' counsel 
1 outside this courtroom prior to today? 
2 
3 
A. One time, yes. 
Q. And have you ever been asked by any of the 
4 defendants or myself i ncluded to say anything but the 






A. uh, no. 
MR. REAGAN: Hothi ng fun:her, Your Honor . 
THE COURT: All right. Recross, Mr. James? 
MR. JAMES : very briefly maybe. 
RECIIOSS-EXMINAT7ON 
11 BY MR . JAMES: 
920 
12 Q. This harrow we keep talking about, the harrow 
13 that you ran up the road , it would hang off on either 
14 side and would just run over the field? 
15 A. It couldn't hang off on the upper side because 
16 there's a bank there, but it could've went up the --
17 Q. You'd let it hang over on the field side then. 
18 Is that fair to say? 
19 A. I think I had enough road. It may have hung 




Q. Maybe one section over? 
A. Maybe a half a section over. 
MR. JAMES: okay . Thanks. NO fun:her 
24 questions. 
25 THE COURT: All right . You may step down. 












Q. okay. And did you also a separate 
2 ten-acre parcel from Timber-Land-Ag, LLC? 
3 
4 
A. Yes, I did. 
Q. And based upon the exceptions for the free 
5 splits contained in the kootenai county ordinance do you 
6 have any understanding as to whether or not you can use 
7 the subject access road for access to those separate 
8 parcels in its as is condition? 
MR. JAMES: Objection. 
THE COURT: Sustained. 
Foundation. 9 
10 
11 MR . REAGAN: Again I prefaced it based upon 
12 his reading of the kootenai county ordinance, Your 
13 Honor. 
THE COURT: I'm sustaining the objection. 14 
15 Q. (By Mr. Reagan) 00 you have any knowledge of 
16 kootenai county's requirements with regard to site 
17 di sturbance? 
18 A. Yes, I do . 
19 Q. And what knowledge do you have? 
20 A. I, uh -- I have quite a bit of knowledge on, 
21 uh, site disturbance. YOU don't need a site disturbance 
22 permit unless you're excavating more than SO yards of 
23 dirt at one single ti~, and you do not need one if 
24 you're plowing or grading. 
25 Q. Okay. And did you know of those requirements 
1 prior to your purchase of any property frOm Defendant 
2 Mortensen? 
3 A. Yes. 
4 Q. prior to your purchase of the property from 
926 
5 Defendant Mortensen did you do any investigation with 
6 the fire district with regard to the road requirements? 
7 A. Yes. 
8 Q. How about with the Post Falls Highway 
9 District? 
10 A. Yes. 
11 Q. Have you applied -- have you attempted to 






Q. Were you granted one? 




MR. JAMES: Objection. Hearsay. 
THE COURT: Sustained. 
20 Q. (By Mr. Reagan) what did the Post Falls 
21 Highway District require of you prior to issuing an 
22 access permit? 







SUPRY~ ~OURI NU. ,jU{~) 
t 
A. Yes, .1 . 
Q. And have you been granted a permit? 
A. NO . 
Q. And why not? 
A. They--
MR. JAMES: Objection. Hearsay. 
THE COURT: Sustained. 
927 
8 Q. (By Mr. Reagan) Did kootenai county deny your 
9 building permit for any particular reason? 
10 A. Yes. 
11 Q. And what is your understanding of the reason 
12 the county denied the ' permit? 
13 MR. JAMES: Objection. Hearsay. He's trying 
14 to sneak it in. 
THE COURT: Sustained. 15 
16 Q. (By Mr. Reagan) Did the denial of a building 
17 permit by kootenai COunty have anything to do with 
18 whether or not you have an easement? 
19 MR. JAMES: Objection. Hearsay again. 
20 Leading. 
21 THE COURT: Sustained. 
22 Q. (By Mr . Reagan) At any time either before or 
23 after the filing of this lawsuit have you ever excavated 
24 or dug up any dirt or other material on the Akers' 
25 property? 
928 
1 A. NO. That's not just a -- no, that'S a --
2 absolutely not . 
3 Q. Okay. we've already looked through any number 




A. what are you staring at? 
Q. -- property line. 
MR. JAMES: whoa, whoa. 
8 Q. (By Mr. Reagan) we ' ve already looked at any 
9 number of photographs with property lines demarcated on 
10 the ground and by marks. Do those photographs 
11 accurately depict the propertY line between your 
12 property and the Akers' property? 
13 A. Yes . 
14 Q. can the Akers access their water tank or water 









24 Q. Have you applied to kootenai county for a 24 
25 building permit? 0 3 0 C 25 
~------------------------------------~ 















IR~':;.~I!~~~~= tied that 
~ testified that he has 
ii~ri •••••••••• -I due to work 
illllfI .... I!f,~~i s~ aski ng if 
up the road? 
that 
.... _ .. CIT this 
MR. JAMES: object. Beyond the scope. MOve 
930 




THE COURT: Beyond the scope of the question? 
THE COURT: overruled. 
Q. re some tracks 
9 indicating a road on the Akers' property beyond this 
16 Q. And just so we're clear, this portion of road 
17 between your property line on the south, the section 
18 line 19/24 on the east, and the most westerly edge of 
19 the existing access road on the west. have you performed 
20 any work to this little area shown on Plaintiffs' 6? 
21 A. Absolutely not. 
22 Q. Has anybody working for you performed any work 






NOW. earlier you heard -- did you heQ 307 
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1 Mr. Akers testify ~ to safety concerns regarding the 
2 use of this subject access road? 
3 A. Yes, I did. 
Q. Do you agree with him? 




6 Q. What is the sight distance from the top of the 
7 hill as it presently exists. just say -- again let's 
8 focus on that little area that's again bounded on the 
9 south by your property, on the east by the section line 
10 19/24, and on the west by the most westerly edge of the 
11 existing road? Just from that little piece -- let's 
12 call that the top of the road. From the top of the road 
13 about what is the sight distance to the Akers' 
14 driveway? 
15 A. Three hundred feet or so. 
16 Q. can you see the Akers' driveway where it 
17 intersects with the access road from that point? 
18 
19 
A. Yes, you can. 
Q. Is it possible to reduce -- if the grade is 
20 such a safety issue, is it possible to fix or address 
21 that safety concern? 
22 A. Yes, you can. 
23 Q. IS it possible to reduce the grade without 
24 harming the Akers' property? 
25 A. Yes, you can. 
932 
1 Q. And what do you do? 
2 A. YOU could come in like we did up above and cut 
3 down kind of like a tunnel. They have now retaining 
4 wall blocks that help assist on any digging and 
5 excavation to hold like lower retaining walls. You 
6 could cone in there very easily, dig down, make a lesser 
7 grade. YOU could put up a retaining wall there where 
8 you can't even see Akers' property, his house, and make 
9 it much more safer if he's concerned about that. 
10 Q. okay. IS it possible to do so without any 
11 harm to the Akers' water line? 
12 A. Yes. 
13 Q. Do you know where the Akers' water line is? 
14 A. Yes, I do. 
15 Q. And why is that? 
16 A. I had them -- I had a call for locates and had 
17 them go up there and locate it, and, matter of fact, I 
18 had to personally meet them up there because they were 





Q. Running your locator off? 
A. Yes. 
Q. was the locator just there to locate the water 
24 A. NO. The -- you call them up to locate any 
25 power, any water, any gas, anYthing. Just call for the 
AKERS vs. WHITE. et al. CV-02-777 P~n~~ q?q Tn q:n 
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1 first time I ever met him. 
Q. Did you ask Mr. Akers to move his truck? 2 
3 A. I asked him if he would DOve the truck, but 
4 before, uh, I asked him to move the truck, uh, he told 
5 lie that there was no way that I could be the owner of 
6 that property because he and Mr. peplinski were in the 
7 middle of a lawsuit, and I just responded, well, you 
8 know, just be careful so you're not in a second lawsuit, 
9 and that was about it. 
10 I nean, I was a little ticked off because I 
11 was wet and a little cold and, uh, basically I'd 
12 appreciate it if you'd DOve your truck, and he -- he 
13 wasn't hostile or anything. He, uh -- you know, if 
14 anybody was agitated I was the one who was agitated, and 
15 he DOved the truck. 
16 Q. okay. Have you ever asked the Akers ' 
17 pennission to use any part of the private access road 
18 leading up to the 160 acres? 
19 A. Never. 
20 Q. Did the Akers ever express to you their 













16 Q. that photograph depict the 
17 condition of the road in that area at the time that you 
18 purchased the property? 
19 A. Yes, it does. The gate there was, uh , 24 feet 
20 wide, and you can see that the road is much wider than 





Q. I'm gonna show you Defendants' 48. 
A. um-hlllll. 
Q. Do you recognize that photograph? 
A. very much so. That's, uh, right after 
AVCD, v, _ 
5UPRt:.Mt .uu", .... v. JVI JJ 
1 past the driveway co Akers' house, and that's 
2 where the cable was that's been discussed during the 
3 trial. 
4 Q. Okay. And does that photograph accurately 
9 
5 depict that portion of the road when you purchased the 
6 property? 
7 A. Yes, and, uh, you can see it's extremely wide. 
8 It looks like a county road. That's the reason we pUt: 
9 the gate below because people would think it was a 
10 county road. 
, 57. 
13 ................... ~~~~t:h:at~p:h:ot:og::r::aPh 
14 depict? 













road depi cted in 
road. 
A. um-hlllll. 
Q. And do you recognize that portion of the road? 
14 A. well,ofcourse. Here we just looked at the 
15 cable, and, uh, you know, we've heard that distance many 
16 tilleS, 531 feet. You can see maybe we've come a couple 
17 a hundred feet up here, so we've just passed the 
18 driveway. There you can see the driveway right there. 
19 Do you see the driveway? There you can see the gravel 
20 road all the way that's kind of coming off there, but 
21 you can see that driveway going into the Akers' place, 
22 and then this is the road going up to the peplinski 
23 property. 
24 Q. And I want you to focus down in the center 
is shown in the photograph --
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1 Exhibit w can you explain 
2 tha~ could be 229? 
not you believe 1 only good as lling from the road outside of 
3 A. It's the same as with the other exhibits. 
4 Number one, it goes through the southeast instead of to 
5 the southwest, and if that was where it came off it 
6 would have to -- it would not meet the grade 
7 requirements and it still won't conne~ up with the 
8 section line. 
9 Q. Okay. NOW, if you compare your Exhibit K-1 to 
10 Exhibit w versus chara~eristics of the approach area 
11 has the roadway changed much since 1965 to 1998? 
12 A. Not too much. The road as it comes off of 
13 Millsap LOOP Road looks like it's been, uh -- the 
14 curve's been flattened a little bit. In other words, 
15 the arc ;s a little more gradual. 
16 Q. HOW about the end of the road? 
17 A. The end of the road's the same way. It looks 
18 like it cuts in sooner into Mr. white's property than 
19 what it did in 19 -- than on the K-1 exhibit or the I-1. 
20 Q. okay. Now, Mr. Ki ebert , you were asked to 
21 look at Plaintiffs' Exhibit 313. and were you notified 
22 of a meeting of December 3rd, 2003, with the post Falls 
23 Highway Distri~? 
24 A. No, I was not. 
25 Q. okay. And do you have any i nformati on from 
1827 
1 Pos~ Falls Highway Dis~rict other than the letter that 
2 we've already seen today in Defendants' Exhibit x? 
3 A. NO, I do not. 
4 MS. YOST: okay. Your Honor, we have no 
5 further questions for this witness. 
6 THE COURT: okay. Any cross or recross 




MR. REAGAN: NO, Your Honor. 
THE COURT: Okay. Mr. James? 
REOlOSS-EXMlNATlXlN 
11 BY MR. JAMES: 
12 
13 
Q. You're a surveyor, right? 
A. Yes, I am. 
14 Q. And you could've surveyed this property? 
15 COUld've surveyed, uh, the contours of the land out 
YOU 
16 there to determine whether it fit the description of the 
17 viewer's report of ROad 229, correct? 
18 A. Not without trespassing on Mr. Reynolds' 
19 proper~y. 
20 Q. You could've asked him to go on the property 
21 and do it? 
A. I could have. 
Q. You didn't? 
A. Didn't need to. 
2 Mr. Reynolds' property, correct? 
3 MR. REAGAN: obje~ion, Your Honor. 
4 Mischaracterizes prior testimony. 
THE COURT: overruled. 
6 THE WITNESS: I -- my eye can tell me whether 
7 the road goes uphill or downhill. 
8 Q. (By Mr. James) YOU looked at it from the road 
9 up outside of the Reynolds' property, right? 
10 A. That's corre~. 
11 Q. And it's from that vantage point that you 
12 looked at it and you're testifying with respe~ to the 
13 contours, correct? 
14 
15 
A. That's correct. 
Q. All right. This extension of the -- or pardon 
16 me. This what we've called the easement road or the 
17 road that's the subject of the litigation that you have 
18 in, for example, w, E and -- Exhibits W, E, K-1 and I-1 
19 I want to talk to you about that. You can't tell me 
20 exactly where Mr. Reynolds' property line is, can you, 
21 in those exhibits? 
22 A. YOU can see the fence line in the end of the 
23 field. 
24 Q. But that doesn't tell you exactly where the 
25 property line is just because there's a fence line. 
1829 
1 Fai r? 
A. From the surveys it's very, very close. 2 
3 Q. okay. But you don't know exactly where it is 





A. I know within reason where it's at, yes. 
Q. And you haven't surveyed it? 
A. NO, but it's been surveyed five times. 
Q. And you don't know exactly where Government 
9 Lot 2 is. Fair to say? 
10 
11 
A. Yes, I do. 
Q. Looking on these documents you think you know 






A. I don't know exactly, but I know within a few 
MR. JAMES: NO further questions. 
THE COURT: Any redi rect based on that? 
MS. YOST: Just very minimal follow-up, yes, 
18 Your Honor. May I approach the well? 
19 
20 
THE COURT: You may. 
R.IImtER REDlllECT EXAMIMTXON 
21 BY MS. YOST: 
22 Q. Mr. Kiebert, could you please approach what'S 
23 now been marked as Defendants' Exhibit AA with me? 




25 Q. well, so your opinion as to the contouf}5 n I~ 25 
~------------------------------------------~ 
Q. Does it indicate where the fence line is on 
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Reynolds' property? 
A. It indicates that the fence line is south of 
3 the property line almost all the way -- well, all the 
the bottom of the hill except just a very 
-- a small portion of it down at the very bottom. 
Q. And does it actually meet up with the property 
line there? 
A. Yes, it does. 
Q. Okay. And that's how you know exactly where 
10 the fence line is and how close it is in relation to the 
property line? 
A. Yes. 
MR. JAMES: objection. Leading. 
THE COURT: OVerruled. 
Q. (By Ms. Yost) were you asked to survey this 
ground? 
A. NO, I was not. 
Q. SO that's why you didn't? 
A. That's why I didn't. 
Q. NOW, you were asked about this road and how 
could you tell where the property line is. Can you look 
at Exhibit w or Exhibit K-1 and ascertain how far over 
the section line the access road goes, and when I say 
section line, I mean section line into 24? 
A. I'm gonna estimate it about three -- about 150 
1831 
1 feet. 






THE COURT: AnY re-recross, Mr. Reagan? 
MR. REAGAN: NO, Your Honor. 
THE COURT: AnY re-recross, Mr. James? 
MR. JAMES: NO, Your Honor. 
THE COURT: All right. YOU can step down. 
8 Thank you. And the Defendant Mortensen may call your 
9 next witness. 
10 MS. YOST: Thank you, Your Honor. we would 









JAMES P. MECKEL, 
called as witness at the request of the 
Defendants, being first duly sworn, was 
examined and testified as follows: 
THE CLERK: Be seated right over there. 
THE COURT: YOU may proceed. 
MS. YOST: Thank you. 
DDtECT EXAMINATlDI 
20 BY MS. YOST: 
21 Q. Could you please state your name and spell 




A. James P. Meckel, M-e-c-k-e-1. 
Q. And Mr. Meckel, where do you reside? 






Q. And are you 
A. Yes. 
-:OURT NO. 30795 
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a licensed surveyor? 
Q. HOW long have you been a licensed surveyor? 
MR. JAMES: I'm sorry to interfere. If it 





MS. YOST: Fair enough. 
THE COURT: All right. 
Q. (By MS. Yost) But for the record I just 




A. Since 19 -- a licensed surveyor since 1977, 
MS. YOST: okay. May I approach the witness, 
14 Your Honor? 
15 
16 
THE COURT: You may. 
Q. (By Ms. Yost) I first handed you what's been 





Q. what is it? 
A. The record of survey of Section 24 Township 50 
21 North Range 6 West. 





Q. And is this a document that has been recorded 
1833 




Q. Is it a true and accurate depiction of the 
4 Meckel record of survey that you recall filing with the 




MS. YOST: At this time, Your Honor, I'd ask 




(Exhibit NO. Defendants' Q offered) 
MR. JAMES: NO objection. 






MR. REAGAN: NO, Your Honor. 
THE COURT: okay. Exhibit Q is admitted. 
(Exhibit No. Defendants' Q admitted) 
Q. (By Ms. Yost) NOW, I'd like you to look at 
17 Defendants' Exhibit Q with Defendants' Exhibit 9 that's 
18 right before you, yes. 0-9, sorry. Now, do the two 
19 documents have any relation to each other? 
20 A. They both show the east boundary of Section 24 
21 or the west boundary of Section 19. 
22 Q. And do you recall being out at the property 
23 that's depicted in Defendants' Exhibit Q? 
24 
25 
A. I vaguely recall having been on the property. 
Q. Does it say whether or not you found certain 
APPENDIX B 
EVIDENCE AT TRIAL 
0311 
'OGRAPHIC SURVEY EXHIBIT 
IN OF GOV'T LOT 2, SEC. 19, r.50N., R.5W., B.M., 
"FNA/ COUNTY, IDAHO 
-{- - -------------




o.C- DE£:) , '27048 
SCAl£: t-_ ""'-
DAT[: .IJl Y 2. 2002 
SHE[T1OF 2 
r;ovr LO T .J 
CREW: r:oIr 4< ...e 
OIIA" 8Y: SAC 
APPIIO\IED 11"1: .. 






























O MECKEL ENGINEERING &, SURVEYING, INC. 
40 o 40 
b d : 
ScoIe: ,. - 40' 
BASIS OF BEARING 
80 
/ 
BASIS Of IIE.UIINC - NOIT'24'37"'E AI.DNG THE !lEST LH: 
Of 1H[ ~ QUARlOl Of stC'llOOl 'v AS PEl! • 
IlECOIID Of SURVEY BY OAWl t. SCHUllAIIH. P\.S "82, 
IlECOIID!D II IIDOK 20 AT .. -. m. 
ELEVA TJON DA TUM 
ASSUWEIl 
SURVEYORS NOTE 
. I . THE £ASlERN IIOUNIlARY LJ:I£ Of TAX IIUUIIER ,~ _0\$ 
RE-ESTAIIIJ5HEI) II 1HIS SUINEY __ • !HE WO«JWeITS ...., 
UNfli AS ~Y £STAalSt£II rOR IH£ SIJIIDMSIOIj OF' 
POImCHS Of SECllOHS " .. 24 AS SIlO. 011 
RECOIIO-Of -5UR'JEYS IIY ......e:s I€'CICEl. 011 FU: II IIOOIC 1 AT 
PAGE 29? NIl BOOK 2 AT PAGE 167. lHIS Wo\$ 0ClElIMNJ) TO 
lIE '!HE OAICINAI. IIT£HT Of 1liE PARlIES BASED uPCH 
...-ESPOCIDICt AHIl DOCUIIIEMTS II 1H£ FU:S Of WEOCEL 
£NGINEERINC AHD SUR\OING INC.. REI.A 1[1) TO 1H£ '1110 
RECOIID-Of- SURIIEYS USTED AIlOI/E. 
PURPOSE OF SURVEY 
lIE SUINEY WAS ~ TO REESTAaJSII !HE IIOUIIOARIES or 
1HE AIC[R$ I'IIOPEI!TY. TAX IIUUIIER ,... A:S ORIGINAl!. Y 
.. ~ IIY .IN:I[S IlECI<El 0\$ _ 011 I!£alRD-Cf- SUINEYS 
(II F1I.f IN IIOQI( I AT P-' 297 NIl BOCK 2 AT PAGE 157. THIS 
SUINEY AI.SD SHOWS· OISIING CIJNDfI10NS rtI! ACCESS· TO TH( 
Sl&ECT PIIOPOI'IY IMlJ AIIJCHNG PIIOPERlIES. 
SUR VEYS OF RECORD & PR.In.q SUR V£,yc: 
1. J. "ECKEl. PlS l'!>' DEC- ,1I?1I UNRtCCRO£D 
2. J. IIECKEI. PC; J4S' OCT. '117\1 BOOK 1 PAGE 297 
l. J. IIECI<El PI.S J4~1 AUG.'9IIO IIOCJ( 2 PAGE '67 
. . ... 80011< PC; 748 FO. 111112 1OOk,0 ".\0£ 219 
~ 01. IIONACO PC; 41114 AUG. 1111\1 IIOQI( 20 PAGE '1 
I . O. ~ PC; 4182 ,...y 2IlDO IIOCJ( 20 PAGE 259 
LEGEND 
• FOUND NI IIIlN ROO. 5/8 II. Ill ...... .,.. Pl-'S11C 
CAP IIARKIll AS NOTED 
.. F'OUNIl NI liON ROIl. 1/2 II. DIAAI.. WllH Pl-'SlIC 
CAP lWIKED AS NOTED 
o SET oUI IlION ROIl. 3D lis' lONG. 5/1 II. IlIAIL. 
wnw ... P\.ASTIC CAP 1IKIl. PLS 637' 
• CALC1IlA 1[1) PONT (NO'IHNC FOUND DR SET) 
RI SURVEYS Cf IlEctRl .. PRIOR !PJI!'t!E't'S AS LlS1[!) 
IIElOW 
C!!!![) TAl< .. AlICE!. NUIOIIEJI 




'tHCE - Hoc.t£/BAAIJEI) •• ~ ••• I!I~!!!!!!!!! o .... l[ POSTS - NEw .41 
• GAl[ POSTS - OUlPLAlN1lFFS 
EXHIBIT 
<10 
LOG R(TAlNINC WAli J 
Ii! SIGN ~ 1ICRKlNC.. .• i 
E.R. £DC[ Cf ROAD 
<m£I'!S AS M01[l) 
SURVEYOR'S CERTIFICA TE 
..,-~ .... ,,---~-~ --------.j ...... --.... ---..... _ . . __ iiiiillllIIiiIi __ ........ iiiriiiiiiiiiiiiililiiiiiilltl ... _______ ·~ __ .,3 
T.N. 1201l5 
. 0 ~7 . ~ z . a: ' .: :: ..: :~§ w 
l" (I) ,,~ 
Ii "-
il ~ ~ 






24 18 <:P., """'21 
I 
BOUNDARY & 
FOR TAX NUMBER 12094, A 
GOV7L 
GOV'r L 
Pt.T.N.12Il95 \ ~ 
FMO. ,IT ..... 
~tm.,.'U} Wl'f"Cfltl"'U)o I _~ ____________ ~~L-______________________ ~~~~"~4~~~~~~=-__________________________ _ 


















T .... 12084 
(.R. 
0313 
PL T.N. 1209< 
GQQD 










EXli19IT " J' 
0314 
i ~". , ; f/ q: (,~,-Pc?!1'T"! 










o "'8 j 
Document 30 
:)~ ~ ;0 pt~ 
1J:1.).... 
i/'(}Te., ~ ~ W ~ '-' IV 
.,..- o£4;-;t., 1£<1 ~. 
"cvk h.trT.v ~ It )~ w.--
,\r;~·, -; .. -i t:- [j i-\,. f \" d -' ;-- ".;r :: 
D ,. ,.!.~ -; &1- d;!J' ;;;". 
----- - -













CV -r;;2.- 2."2v 
-----------_.--
LINE TABLE 
LINE BEARING LENGTH 
L1 SSoo13'35"V/ 9.S0 
L2 S59°12'47"V/ 0.34 
L3 NS9°55'01"V/ 25.32 
L4 N63°03'24/JE 3.S5 
L5 N59°54'49/JE 21.61 
L6 N76°19'32"E 13.62 
L7 SOoo24'37"V/ 14.00 
LS NOoo24'37"E l.S5 
LINE TABLE FOR ROAD AREA LEGAL DESCRIPTION EXHIBIT 
LOCA TED IN TAX NUMBER 12094. SOUTHEAST QUARTER. NORTHEAST 
QUARTER OF SEC. 24, T.50N., R.6W., B.M., KOOTENAI COUNTY, IDAHO <e
EC 
~ MECKEL ENGINEERING SCALE: N/A DRAWN BY: EJR JOB No: 04.113 
M KEL & SURVEYING I-D_A T_E:_M_AR_. __ 5._2_01 __ 0 _-I-C_HE_CK_E~D :--BY_: _SM_R_+F......;IL_E:_AK_EO_41_1 J......;X_:;;,;:2--j0l 


















- - -:.- - .- ----., -~ . --'-
-.--. 








'- - -... 
'. -







'~- .. --.. -



















Ul ' I 
N~ 
• r J 
j 
! 
. -,,-~- ----_. - ' 
o 27 
a 28 
~~O! ':'4 )I.., 








"--- "".-. __ .. _." ._. _ _ ... _ .•..... "" ... _ .. _" ....... _-_ .. _._-_ .• _ . __ .-._ ..• _------r-···-~"··~~· 
I 
l r-~~~~~~~~~.;~~~~~~.~~~~~~~~ 





L.~~============~ __________________ ~ 

APPENDIX C 
PROPOSED DESCRIPTION OF 
PRESCRIPTIVE EASEMENT 
0337 
ENGINEERING & SURVEYING 
March 5,2010 
MECKEL ENGINEERING & SURVEYING 
3906 N. Schreiber Way 
Coeur d'Alene, ID 83815 




A tract ofland being a portion of Tax Number 12094, as described in Warranty Deed on file 
under Instrument Number 851349 situated in the Southeast Quarter, Northeast Quarter, Section 
24, Township 50 North, Range 6 West, Boise Meridian, Kootenai County, Idaho; more 
particularly described as follows: 
Commencing at the East Quarter comer of said Section 24, monumented with an iron pipe, 2 
inches diameter, with a brass cap, 3-112 inches diameter, marked LS 4182, according to Comer 
Perpetuation and Filing record fonn on file under Instrument Number 1364874, from which the 
Northeast comer of said Section 24, monumented with an iron pipe, 1/2 inch diameter, with no 
identification, according to Comer Perpetuation and Filing record fonn on file under Instrument 
Number 1637121, bears North 00°25'01" East, a distance of 2643.64 feet; 
thence along the East line of said Section 24, North 00°24'37" East, a distance of 1.85 feet, the 
Point of Beginning; 
thence around the subject parcel in a clock-wise manner, the following seven (7) courses: 
1) South 80°13'35" West, a distance of9.80 feet; 
2) thence South 59°12'47" West, a distance of 0.34 feet, to the East-West centerline of said 
Section 24; 
3) thence along said East-West centerline, North 89°55'01" West, a distance of25.32 feet; 
4) thence leaving said East-West centerline, North 63°03'24" East, a distance of3.85 feet; 
5) thence North 59°54'49" East, a distance of21.61 feet; 
6) thence North 76°19'32" East, a distance of 13.62 feet, to the said East line of Section 24; 
7) thence along said East line, South 00°24'37" West, a distance of 14.00 feet, to the Point 
of Beginning, containing 0.007 acres of land, more or less. 
SUBJECT TO: 
Any existing rights-of-ways, easements, covenants, conditions, rights, reservations, restrictions, 
encumbrances or applicable subdivision, building and zoning ordinances and use regulations, of 
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Contrary to the statement~ of the Plaintiffs in their brief regarding the 
ocation of the pres~riptive easement 'n Section 24, the Supreme Court wrote in its 
pinion as follows: 
The distriet court stated that it relied upon a number of exhibits wben it 
concluded that AppeUants' easement turned immediately 80uth upon entering 
Parcel B, iDcluding Defendants' Exhibits 42 and 44. However, tbese exhibits, 
which are aerial photographs of the reltvant property, indicate that tbe 
aeeess road historically made a more ~radual turD resembling a shepberd's 
crook rather thaD a 90-degree turn. Defendanti' Exhibit 41~ an aerial 
photograph from 1978 also shows tbat the access road made a gradual turn 
through Darcel B before entering Parcel A. <Emphasis added). 




haracteristic of the Plaintiffs' statement of fads and argument in its briefing, the 
'aintiff stated on page 16 of its brief regarding this finding:'The Supreme Court 
ade no such finding~' It is plain that the Plaintiffs' have chosen to inaccurately state 
be opinion of the Supreme Court. Careful examination 01 the record will 
~emonstrate that inaccurate presentation of the record is charau:teristic of the 
rl'iDtiff~ argument 
i Starting from their false premise, tbe Plaintiffs ask the Court to enter aD 
rder finding tbat tbe prescriptive easement is loeated only where the road existed 
t the time 01 the Rasor survey in 2002. The Plaintiffs' proposed location is almost as 
ncredibJe as their initial claim and 8wom testimony tbat the road turned south 
fore entering Section 24. The evidcnce in the record, including the Rasor survey, 
rndicates that during tbe relevant period prior to 1980, the access road traveled 
,urther west along the north side olthe property line between Akers and White 
I 
I 
i.efore tu .... ing s.uth jnlfJ Par..,1 A, Wbitis parcel. As an e:<ample, the Rasor survey 
epitts the old fence that was constructed by Aken along the north side of the 
roadway which foHows a line gradually edging south toward Whitt' property much 
Idescription proposed by White follows along that fenee Jine before turning south 
/iulfJ Whiti. property •• the Supreme Court found. 
I 
I The aerial photographs in the record are identified and discussed in Whit~s 
I 
initial brieftbat is before the Court. Tbe acrial photographs all sbow the road 
running up the hill along the property and fence line and then continuing due west 
I in a straight line out to the big tree before turning south into Wbite's parcel. The 
REPLY BRIEF OF DEFENDANTS WHITE RE: EASEMENT LOCATION 2 
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i I pbotographs do Dot depitt the atcess road turning south as daimed by Plaintiffs. 
! Plaintiffs contention that the road turned south onto Wbit~s parcel beginnin~ a 
point 9 feet west of the 19124 eorner is conc:1usively contradicted by tbe aerial 
I photographs from the periods prior to 1980. 
I The Plaintiffs undertake to confuse the Court by contending that Peplinski 
I extended the road further west in approximately 1984 by agreement with Akers to 
suggest tbat the access road had tumed south nearer tbe 19/24 corner prior to 1980. 
As presented in White's initial brief, Peplinskis testimony flatly contradids that 
claim. Reagan asked, 'Did that have the effect of moving the westerly !lide of the 
I road more westerly?' Peplinski answered "No. No!f(fr. Vol. I. p. 800). Peplinski 
I testified that he moved the road in approximately 1984 so that it had a tendency to 
I curve more into the Peplinskil\Vbite property than in the rele\'ant period. 
Consistently with Peplinskrs testimony, the aerial photographs from prior to 1980 
I 
show the road extending approximateJy as rar west as the photograpbs after 1990 
confirming that he did not extend the road we~terly as Akers claimed. It i~ nntahle . 
tbat Peplinski testified that he removed a portion of the hill by pushing the soil 
down to the bottom area thereby permitting him to curve the road south more onto 
bis property. 
A careful consideration of all of the facts in the record will find that Akcn' 
testimony that the road turned immediately south before crossiD~ into section 24 
was never credible. Their current contention that the road turned south nine feet 
past tbe corner is similarly not credible and not supported by the evidence. Rasors 
survey ~huws where the road was in 2002, nut priur to 1980. The fence line depicted 
REPLY BRIEF OF DEFENDANTS WHITE RE: EASEMENT LOCATION 3 
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Ion his survey much more closely approdmates the north line orthe trllVel surfaee 
!prior to 1980. Th~ aerial photographs show that prior to 1980 the roadway 
'extended approximately 150 feet west along the property line between Akers and 
Wbite before turning south into Parcel B. An. examination or the aerial photographs 
/ShOWS that the road turned south just before the big tree as testified to by Millsaps 
land Mortensen. 
I Dated tbis 24th day of June, 2010. 
I 
I 
CERTIFICATE OF SERVICE 
I hereby certify that a true and corred eopy of the foregoing Brief of 
Defendants White was served on .Iune 24, 20) 0 by facsimile transmission to: 
Dustin Deissner 
Van Camp & Diessner 
1707 w. Broadway Avenue 
Spokane, VVA 99201 
509 .. 326-6978 
Susan Weeks 
,James, Vernon & Weeks 
1626 Lincoln Way 
Coeur d'Alene, ID 83814 
208-664-1684 
/ And by U.S. Mail to: 
I Vernnn .r. Mortensen 
PO Box 330 
Naples, ID 83847 
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ROBERT E. COVINGTON 
Attorney at Law 
8884 North Government Way, Suite A 
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D.L. WHITE CONSTRUCTION, INC., ) 
DAVID L. WHITE and MICHELLE V. ) 
WHITE, husband and wife; and ) 
VERNON J. MORTENSEN and MARTI E. ) 




STATE OF IDAHO ) 
SSe 
County of Kootenai ) 
CASE NO. CV-02-222 
AFFIDAVIT OF 
MIKE HATHAWAY 
COMES NOW Mike Hathaway, being duly sworn, on oath, deposes and states as 
follows: 
1. That I have personal knowledge of and am competent to testify under oath to the facts 
hereinafter set forth. 
AFFIDAVIT OF MIKE HA THA WAY 1 
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2. That I am the Survey Manager of Welch Comer Engineers of Coeur d'Alene, Idaho. 
3. At the request of Robert Covington, I conducted a search online for aerial maps that 
depict the area of the prescriptive road easement dispute in Section 24 on property I 
understand to belong to Dennis Akers. I located a 1975 aerial photograph in the USGS 
EROS database in early March, 2010. On March 17,2010 I ordered a ,high resolution 
download of the aerial photograph that depicted the roadway in question in 1975. The 
photograph is attached hereto as Exhibit A and a magnification of the easement 
roadway as Exhibit A-I. 
4. In early June, 2010, at the suggestion of Robert Covington, I examined a different body 
of data on the USGS EROS website and located an aerial photograph taken in 1982 of 
the relevant area depicted in Exhibits A and A-I. Copies ofthose photographs are 
attached as Exhibits B and B-1. I ordered high resolution copies of Exhibits B and B-1 
on June 7,2010 from EROS. As of this date, those copies have not been received by our 
office. 
5. I verify that the exhibits to this affidavit are accurate prints of the aerial photographs 
that I located on the EROS website. 
Dated this 30th day of June, 2010. 
JJ-:~ __ 
Mike Hathaway 
Subscribed and sworn to before me, a Notary Public for the State of 
Idaho on June 30 1\ 2010. 
$HARlE MacDONALD 
• NOTARY PUBUC 
: STATE OF IDAHO 
AFFIDAVIT OF MIKE HATHAWAY 2 
0345 
CERTIFICATE OF SERVICE 
I hereby certify that on the 30th day of June, 2010, I caused to be 
served a true and accurate copy of the foregoing instrument by facsimile 
transmission to Deissner, hand delivery to Leander James and mail to 
Mortensen: 
Leander James 
James, Vernon & Weeks, P.A. 
1626 Lincoln Way 
Coeur d 'Alene, Idaho 83814 
Fax: 208-664-1684 
And by mail to: 
Vernon J. Mortensen 
PO Box 330 
Naples, ID 83847 
Dustin Deissner 
Van Camp & Deissner 
1707 W. Broadway Avenue 
Spokane, WA 99201 
Fax: 509-326-6978 
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Come now defendants David L. White and Michelle V. White and D.L. 
White Construction, Inc., "Whites", through their attorney Robert 
Covington, and move the Court pursuant to IRCP 11 (a)(2), 59(a)(4) and on 
authority of Sinnett v. Werelus, 83 Idaho 514 (1961) and County of Bonner 
vs. Dyer, 92 Idaho 699 (1968) to admit newly discovered evidence on the 
issue of location of the prescriptive easement at the top of the hill in Section 
MOTION TO ADMIT ADDITIONAL EVIDENCE 1 
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24. The specific evidence that the Whites ask the Court to consider and 
admit are two photographs of the roadway in question as the same existed in 
1975 and 1982. The photographs are attached hereto as Exhibits A, A-I, B 
and B-1 to this motion. A higher resolution version of Exhibits B and B-1 
are available but not yet in the possession of counsel for Whites as it has not 
been received from the USGS/EROS office of the United States Government. 
The photographs were found online at eros.usgs.gov. This is a website 
that is maintained by the United States Government as a repository of a 
variety of data that has been developed by various U.S. Government 
agencies dating back to 1937. Th e site and data are availa ble for viewing 
online, though higher resolution prints of the data must be specially 
requested and delivered by the EROS center. EROS has been collecting 
data from various agencies since 1937. EROS maintained a website that 
may have included the aerial photographs from 1975 and 1982 during the 
2002 timeframe. The viewer that was in use at that time did not permit an 
online examination of the thumbnails that show the details that are now 
viewable. None of counsel in this case in 2002 apparently considered the 
possibility that an online database might contain relevant evidence in this 
case. 
EROS is an acronym for Earth Resources Observation and Science 
Center. The data were located by Mike Hathaway, an engineer from Welch 
Comer Engineers of Coeur d' Alene in the course of his work on preparing a 
legal description of the location of the prescriptive easement. Exhibit A and 
MOTION TO ADMIT ADDITIONAL EVIDENCE 2 
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A-I, the photographs taken in 1975, was located initially in April, 2010 and 
ordered. A copy of Exhibits A and A-I were provided to counsel for the 
Plaintiffs when received. Exhibits B and B-1, the photographs taken in 
1981, were located in the EROS data in a different body of photographs 
produced by a different agency on June 7, 2010. A high resolution version 
was promptly ordered but has not yet been received. 
The "About Us" tab on the website explains that the data on the website 
are certified by the U.S. Government as authentic records of the government 
held in legal custody by the USGS as EROS. The high resolution 
photographs are available via download from EROS. 
The photographs are valuable evidence for the Court in carrying out the 
task of precisely locating the easement. The exhibits plainly depict the 
ground and road during the relevant period after the Quonset hut was 
constructed in 1971. The existence of the Quonset hut in the photographs 
permits the identification of location of the roadway relative to the property 
line between Akers and Whites. Though earlier similar photographs in the 
record show the road in the same location, they do not depict the Quonset 
hut and either precede or follow the most relevant time period. The offered 
exhibits permit to trial court to carry out the mandate of the Supreme Court 
with maximum precision and certainty. 
The earlier similar aerial photographs were located at the Hayden Lake 
Library by Alan Kiebert as a part of his preparation for the trial in this 
case. The,specific photographs that are now offered were not found among 
MOTION TO ADMIT ADDITIONAL EVIDENCE 3 
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the aerial photographs in the possession of the Hayden Lake Library. 
< 
Counsel for Whites has been advised that the Hayden Lake Library received 
the photographs in its possession as a gift from the local US Soil 
Conservation office when it closed. 
Oral argument of this motion is requested. 
DATED this~th day of June, 2010. 
CERTIFICATE OF SERVICE 
I hereby certify that on the 30th day of June, 2010, I caused to be 
served a true and accurate copy of the foregoing instrument by facsimile 
transmission to Deissner, hand delivery to Leander James and mail to 
Mortensen: 
Leander James 
James, Vernon & Weeks, P.A. 
1626 Lincoln Way 
Coeur d' Alene, Idaho 83814 
Fax: 208-664-1684 
And by mail to: 
Vernon J. Mortensen 
PO Box 330 
Naples,ID 83847 
Dustin Deissner 
Van Camp & Deissner 
1707 W. Broadway Avenue 
Spokane, WA 99201 
Fax: 509-326-6978 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
DENNIS LYLE AKERS AND SHERRIE L. 
AKERS, HUSBAND AND WIFE" 
Plaintiffs , 
vs. 
D.L. WlDTE CONST., INC., DAVID L. 
WHITE AND MICHELLE WHITE, 
HUSBAND AND WIFE, AND VERNON J. 
MORTENSEN AND MARTI MORTENSEN, 
Defendants. 
Case No. CV 2002 222 
MEMORANDUM DECISION, 
FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND 
ORDER RE: EASEMENT 
LOCATION 
I. PROCEDURAL HISTORY AND BACKGROUND. 
This action is before the Court on remand a second time from the Idaho Supreme Court. 
The purpose of this remand is to determine the location of the prescriptive easement as it enters 
Akers' Parcel B land and turns south onto the property owned by Whites and Mortensens. 
To orient the reader, the land at issue has as its axis the quarter corners of Section 19 and 
24, in Kootenai County. The Akers own the land to the north in two parcels: "Government Lot 2" 
to the east, which is in Section 19; and "Parcel B", the adjacent parcel to the west of Government 
Lot 2. All of Parcel B is in Section 24. Immediately to the south of Akers' Government Lot 2 is 
land owned by Reynolds, not a party to this litigation. Immediately to the south of Akers' Parcel B 
land is land purchased by defendants Whites and Mortensens. This litigation concerns Whites and 
MEMORANUDM DECISION, FINDINGS OF FACT CONCLUSI~NS OF t156 ~DER RE: EASEMENT LOCATION Page 1 
Mortensens rights to use a roadway that connects White and Mortensens' property to Millsap Loop 
Road. That roadway crosses Akers' property at the southern edge of Akers' Government Lot 2 
near, at or over the northern boundary of Reynolds' land. It is the exact location of the road as it 
enters into Akers' Parcel B that is the subject of this remand, specifically, the exact location of the 
road as it existed in that area between 1966 and 1980, for prescriptive purposes. 
The Court trial in this matter took place over fourteen days of trial testimony and occurred 
from September 2002 to May 2004. On January 2,2003, this Court filed its "Findings of Fact, 
Conclusions of Law and Order." Later, the issue of damages was tried to the Court, and on April 1, 
2004, this Court filed its "Memorandum Decision and Order on Reconsideration on New Trial 
Issues and Additional Findings of Fact, Conclusions of Law Regarding Damages, and Order." 
Defendants appealed to the Idaho Supreme Court. On December 30, 2005, the Idaho Supreme 
Court filed its first decision in this case. Akers v. D. 1. White Construction, Inc., et aI., 142 Idaho 
293, 127 P.3d 196 (2005). 
In that opinion, the Idaho Supreme Court affirmed this Court's findings as to the triangle 
area to the east. 142 Idaho 293, 299-300,127 P.3d 196,202-03. The Idaho Supreme Court 
reversed this Court's findings regarding an implied easement from prior use (142 Idaho 293,301-
02, 127 P.3d 196,204-05) and easement by prescription. 142 Idaho 293, 303-04, 127 P.3d 196, 
206-07. The Idaho Supreme Court affirmed this Court's finding that the express easement 
defendants had over plaintiffs' land was 12.2 feet in width in 1966, but expressed no opinion as to 
the width or scope of any possible easement by prescription or implied from prior use, leaving that 
issue to be resolved by this Court on remand. 142 Idaho 293, 304, 127 P.3d 196,207. This Court 
was also instructed to revisit the trespass and damages issue after determining easement rights. 142 
Idaho 293,304-05, 127 P.3d 196,207-08. 
After the remittitur was issued by the Idaho Supreme Court, this Court held a hearing on 
April 19, 2006, wherein a briefing scheduled was issued. Additional briefing was filed and oral 
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argument based upon that additional briefing was scheduled for June 22, 2006. On June 22, 2006, 
counsel appeared for oral argument. On September 7,2006, this Court issued its "Order on 
Remand." At that time this Court held: 
IT IS ORDERED defendants have an easement by prescription, but not 
over the portion of Akers' property they excavated. The easement by prescription is 
as established prior to 1980, and that is a 12.2 foot wide strip located just inside the 
northeast corner of defendants' land, turning south immediately west of the west 
boundary of Government Lot 2 (where the express easement ends) and the east 
boundary of Parcel B. 
IT IS FURTHER ORDERED defendants have no implied easement by 
necessity. 
IT IS FURTHER ORDERED defendants are responsible for damages as 
previously set forth in the Memorandum Decision and Order, and Additional 
Findings of Fact, Conclusions of Law and Order filed April 1, 2004, pp. 12-29. The 
prescriptive easement does not expand the express easement, and the prescriptive 
easement over Akers' land in Parcel B is in a slightly different location than 
defendants' excavated on that parcel. Additionally, defendants placed fill from their 
excavation on Akers' Parcel B. Accordingly, even with the finding of an easement 
by prescription, all previous findings regarding damages remain. 
IT IS FURTHER ORDERED Akers are the prevailing party, entitled to 
costs as proven at a later hearing. 
Order on Remand, p. 19. Specifically, this Court found the location of the pertinent portion of the 
easement to be as follows: 
An alternative reason Akers claim defendants fail on their claim for an 
easement by necessity is that at the relevant time period, 1966, the road to which 
they seek to establish an easement by necessity upon did not exist, at least not on 
Akers' land in Parcel B in the same location upon which defendants have excavated 
in recent times. As Akers point out, the road did not exist into Parcel B back in 
1966. Plaintiffs' Reply Brief on Remand, pp. 3-4. Instead, the road went on to 
Reynold's land in 1966, and Reynolds is not a party to this litigation. According to 
Reynolds, the road was established in this century by defendant David White. Tr. 
Vol. I, p. 84, L. 16 - p. 85, L. 24. Reynold's testimony is corroborated by some of 
the exhibits. Exhibit 11 and J1 do not show this road along any part of Parcel B 
back in 1951 and 1958 respectively. Reynold's testimony is corroborated by the 
testimony of William Milsaps, as set forth in Finding of Fact 21: 
21. * * * Bill Millsaps [ sic] was also unclear as to whether the 
access road went on to Reynolds' property or whether it went on to 
that portion of plaintiffs['] land west of the western boundary of 
Government Lot 2. Thus, in 1966, it is unclear whether one could 
access the Millsaps' [sic] 60 acres without traveling on the right of 
way outside Government Lot 2. 
January 2,2003, Findings of Fact, Conclusions of Law and Order, pp. 7-8, Finding 
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of Fact , 21. This Court was not perfectly clear when it wrote Finding of Fact 26: 
26. The curve into the Millsaps' [sic] property at the west end of the 
driveway in 1966 was east of its current location, in Government Lot 
2. As stated supra in Finding of Fact '21, Bill Millsap was unclear 
as to the location of that "road" after it left Government Lot 2. 
William Reynolds testified that after the "road" left the west 
boundary of Government Lot 2, it turned sharply in a 90 degree bend 
then went south, essentially right around the northwest comer of 
Reynolds'land. This is corroborated by Defendants[']s Exhibit D41 
(map from photos taken in 1978) D42 (represented by Mr. Reagan 
[former defense counsel] as a 1973 aerial photo), D43 (represented 
by Mr. Reagan as a 1973 map) and D44 (represented by Mr. Reagan 
as a 1973 aerial photo), and thus, this Court finds this to be the 
approximate route of the "road" in 1966. Mr. Reynolds testified 
Peplinski worked on this area of the road toward the end of his 
ownership, and in doing so, caused part of Reynolds' fence to fall 
down. Sherrie Akers similarly testified that it was well after 1980 
that Peplinski altered the course of the road to the west of the 
western boundary of Government Lot 2. 
January 2, 2003, Findings of Fact, Conclusions of Law and Order, pp. 8-9, Finding' 
26. Any lack of clarity by this Court in Finding 26 was clarified in Finding 27. 
27. With the Akers' permission, Richard Peplinski extended the 
driveway west of Government lot 2 and, with Akers's permission, 
used this driveway west of Government Lot 2 for farming and 
occasionally logging in the spring, summer and fall. 
January 2, 2003, Findings of Fact, Conclusions of Law and Order, p. 10, Finding of 
Fact, 27. What was testified by Reynolds, what this Court was persuaded by, and 
what this Court meant when writing Finding 26 was the route in 1966 was as shown 
on Exhibit D42, D43 and D44, but that the road essentially crossed and went south 
at the intersection or four comers formed by Government Lot 2 to the Northeast, 
Parcel B to the Northwest, Reynolds' land to the Southeast, Peplinskis' (now 
defendants ') land to the Southwest. At the very least, defendants have failed in their 
burden of proof on the issue of "apparent continuous use" of this entire route over 
Parcel B which they now desire. The road defendants constructed in recent times 
crosses Akers land in Parcel B further to the west than it did in 1966. Thus, contrary 
to the Idaho Supreme Court's finding, element two "apparent continuous use long 
enough before separation of the dominant estate to show that the use was intended 
to be permanent" is lacking in defendants' case on implied easement by necessity. 
Order on Remand, pp. 6-8. 
Defendants again appealed to the Idaho Supreme Court. On June 4, 2008, the Idaho 
Supreme Court issued its opinion. However, no remittitur followed. On January 22,2009, the 
Idaho Supreme Court issued its "Substitute Opinion" in this case. In pertinent part, the Idaho 
Supreme Court held: 
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2. The district court erred when it found that Appellants' prescriptive 
easement turned immediately south upon entering Parcel B. 
Appellants argue that their prescriptive easement does not turn 
immediately south upon entering Parcel B, and instead extends further to the west 
around a hill before turning south onto Appellants'property. The district court 
found that the access road on Parcel B, prior to 1980, turned south immediately 
after entering Parcel B from Government Lot 2. The district court included an 
attached exhibit to its amended judgment that illustrated the location of 
Appellants' prescriptive easement on Parcel B. After the prescriptive easement 
crossed the boundary of Government Lot 2 into Parcel B, the exhibit indicates that 
the easement turns 90 degrees to the south and enters Appellants' property. 
However, this finding is not supported by substantial and competent evidence. 
The district court stated that it relied upon a number of exhibits when it 
concluded that Appellants' easement turned immediately south upon entering 
Parcel B, including Defendants' Exhibits 42 and 44. However, these exhibits, 
which are aerial photographs of the relevant property, indicate that the access road 
historically made a more gradual tum resembling a shepherd's crook rather than a 
90-degree tum. Defendant's Exhibit 41, an aerial photograph from 1978 also 
shows that the access road made a gradual tum through Parcel B before entering 
Parcel A. Perhaps most telling is Plaintiffs Exhibit 253, which is a photograph of 
the shared boundary between Government Lot 2, Parcel B, and Parcel A, and the 
Quonset hut on Parcel A. While the photograph was taken in 2003 (well after the 
prescriptive easement was established prior to 1980), it is nonetheless 
informative. The photograph depicts a large hill to the south of the access road, 
which the access road gradually curves around. We recognize that the 
uncontroverted evidence showed that the Akers permitted Peplinski to extend the 
access road further to the west in Parcel B after the Akers purchased the property. 
However, the photograph does not support a finding that the access road 
previously turned 90 degrees to the south traveling straight up a steep hill in order 
to access Parcel A, as would be required if the access road had immediately turned 
90 degrees upon entering Parcel B. In light of this photographic evidence, we 
conclude that there is not substantial evidence supporting the district court's 
conclusion as to the location of Appellants' prescriptive easement on Parcel B. 
This issue must be remanded to the district court for additional fact finding 
consistent with this opinion. 
Akers v. Mortensen and White, 147 Idaho 39, 47-48, 205 P.3d 1175, 1183-84 (2009). Following 
that January 22, 2009, opinion by the Idaho Supreme Court, this Court, aided by briefing and oral 
argument, issued an order on December 1, 2009, establishing: 
1) Plaintiff has the burden of proof on all damage issues. 
2) No additional evidence regarding location ofthe easement is needed, 
however, a metes and bounds description of the location as found by the Court will 
be necessary to comply with Idaho case law. 
3) The defendants have the burden of going forward (burden of production) 
and the burden of persuasion (burden of proof) as to the location of the easement. 
Palmer v. Fitzpatrick, 97 Idaho 925, 927, 557 P.2d 203, 205 (1976). While the 
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parties continue to negotiate an agreed location of the easement, the following 
applies absent that agreement. 
4) Each defendant will submit a brief regarding location of the easement, 
with reference to specific exhibits in evidence and specific reference to previous 
decisions of this Court or the Idaho Supreme Court, and such brief shall be due on 
or before January 15, 2009. 
The plaintiffs shall then submit a brief regarding location of the easement, 
with reference to specific exhibits in evidence and specific reference to previous 
decisions of this Court or the Idaho Supreme Court, and such briefs shall be due on 
or before January 22, 2009. 
Each defendant shall then submit a response brief, if any, by no later than 
January 29, 2009, regarding location of the easement. 
Each party is encouraged (but not required) to submit a metes and bounds 
description of their claim as to the location of the easement, along with their 
briefing. 
5) Once the Court determines the location of the easement (or the parties 
advise the Court that they have stipulated by agreement the location of the 
easement), the Court will establish a briefing schedule regarding the issue of 
damages. 
Order Regarding Burdens of Proof and Order Establishing Briefing Schedule, pp. 2-3. On January 
21,2010, this Court extended that briefing schedule, based upon the parties' stipulation. On 
January 22,2010, Vernon Jerry Mortensenpro se, filed his "BriefofVemon J Mortensen 
Supporting Location of Easement." On March 29, 2010, Whites filed their "Brief of Defendants 
White Re: Section 24 Easement Location." On June 17, 2010, Akers filed "Plaintiffs' Brief on 
Second Remand Regarding Location of Easement." On June 24,2010, Whites filed their "Reply 
Brief of Defendants White Re: Section 24 Easement Location." Oral argument was held on July 1, 
2010. At oral argument on July 1,2010, this Court was made aware of two additional pleadings 
filed by Whites the day before. On June 30, 2010, Whites filed an "Affidavit of Mike Hathaway" 
and a "Motion to Admit Additional Evidence Re: Easement Location." That motion was not 
noticed up for hearing. On July 1,2010, at oral argument, the Court asked Whites' counsel if 
Whites were making a motion to continue the hearing scheduled for July 1, 2010, regarding the 
easement location. Whites' attorney indicated they were making a motion to continue the July 1, 
2010, hearing. Akers objected. Argument was held on Whites' motion to continue. At the 
conclusion of that argument, the motion to continue was denied. In the intervening two months, 
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Whites have not noticed up for hearing their Motion to Admit Additional Evidence Re: Easement 
Location. Counsel for Whites also contacted this Court's Deputy Clerk of Court and reserved a 
time on September 29,201 0, to hear a motion to add additional evidence, but no hearing was ever 
noticed up and no hearing was held. In case such motion was noticed, this Court waited for that 
time reserved for hearing before issuing this opinion. The Court's waiting for Whites to bring their 
Motion to Admit Additional Evidence to a head creates problems for the Court (Article V, Section 
17, Idaho Constitution; I.C. § 59-502) as this matter has technically been under advisement with the 
Court since July 1,2010. This Court will wait no longer on the issue of taking additional evidence. 
Marti E. Mortensen has not filed any briefing regarding the easement location, but at the 
July 1,2010, oral argument, adopted the submissions filed by the Whites. 
II. ANALYSIS. 
A. EASEMENT WIDTH IS NOT AN ISSUE ON REMAND. 
This Court must make it clear that it is only the easement location that is at issue. Whites 
urge the Court to re-visit the issue of the width. Whites write: 
. Photographic evidence and testimony in the record provide a basis for 
detennining the wide [ sic] of the prescriptive easement in Section 24. The best 
evidence is Plaintiffs' Exhibit 183 showing Sherrie Akers measuring the gate at the 
top of the hill near the time of Akers' purchase of the property. Plaintiffs' Exhibit 
191 displays the measured width of the gate at the top of the hill as 20 feet. From 
Plaintiffs' Exhibit 183 one can discern that the travel way is as wide as the gate 
across the access road in Section 24. Notably, the large sharlow across the access 
road in Plaintiffs' Exhibit 183 is almost surely the big pine tree referenced above. 
Other evidence in the record regarding the size of equipment that was pulled up the 
access road confinns its width as being approximately 20 feet. 
As a component of its work in generating a metes and bounds description of 
the prescriptive easement, Welch Comer ascertained the dimensions of the roadway 
in Section 24 that is depicted on Defendants' Exhibits 42 and 43. The width of the 
depicted roadway on Akers' property in Section 24 in those exhibits is 
approximately 30 feet. It should be understood that the northern line of that 
roadway as depicted in the referenced exhibits is along the toe of the roadway, 
meaning the junction between the natural slope of the hillside and the earth that was 
pushed down the hill during construction of the roadway, not along the edge ofthe 
travel way. 
The evidence in the record demonstrates that the [sic] during the relevant 
period for the prescriptive easement the access road traveled east/west along the 
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property line into Section 24 a distance of approximately 125 to 140 feet from the 
19-24 comer and that the travel way was approximately 20 feet wide before it turned 
south near the big tree into the Peplinski property. As directed by this Court, a 
proposed description prepared by Welch Comer of the prescriptive easement for the 
access road in Section 24 is attached to this brief along with a map depicting the 
location of the described prescriptive easement. 
Defendants White BriefRe: Easement Location, pp. 20-21. The Akers correctly point out that the 
width ofthe prescriptive easement was a subject to be addressed by this Court on remand from the 
Idaho Supreme Court. Plaintiffs' Brief on Remand regarding Location of Easement, pp. 2-3. 
The width of the easement has been established by this Court at 12.2 feet. This was noted 
by the Idaho Supreme Court in the first appeal (147 Idaho 39,43,205 P.3d 1175, 1179), and 
following its decision on the second appeal. 147 Idaho 39,48,205 P.3d 1175, 1184. In fact, in 
a different case involving Jerry Vernon Mortensen, the Idaho Supreme Court recently held 
(referring to the instant case): 
In the most recent ruling, this Court affirmed the trial court's finding that a 
prescriptive easement 12.2 feet wide permits Mortensen to reach his property over 
the access road, but remanded for further fact finding on the exact location of the 
easement and for a redetermination of damages. Akers II, 147 Idaho at 44,48,205 
P.3dat 1180,1184. 
Vernon Jerry Mortensen v. Stewart Title Guaranty Company, _ Idaho _,235 P.3d 387, 391, 
(July 1,2010). The width of that easement was affirmed by the Idaho Supreme Court, and the 
Idaho Supreme Court did not direct this Court to re-visit that issue. As noted by counsel for Akers 
at oral argument on July 1, 2010: "[t]he general rule is that, on remand, a trial court has authority 
to take actions it is specifically directed to take, or those which are subsidiary to the actions 
directed by the appellate court." Mountainview Landowners Co-op Association v. Cool, 142 
Idaho 861,866, 136 P.3d 332,337 (2006), citing State v. Hosey, 134 Idaho 883,886, 11 P.3d 
1101, 1104 (2000). Thus, the width of this prescriptive easement remains at 12.2 feet. 
B. LOCATION OF THE EASEMENT. 
Idaho Rule of Civil Prodecure 52(a) provides: "In all actions tried upon the facts without a 
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jury or with an advisory jury, the court shall find the facts specially and state separately its 
conclusions oflaw thereon and direct the entry ofthe appropriate judgment;" That rule continues: 
"A written memorandum decision issued by the court may constitute the findings of fact and 
conclusions oflaw only if the decision expressly so states ... " LR.C.P. 52(a). This Court expressly 
states that this memorandum decision constitutes the findings of fact and conclusions of law. 
Given that there are hundreds of exhibits the Court has again reviewed, 2,030 pages of trial 
transcript, extensive current briefmg, past Idaho Supreme Court decisions and directives on remand, 
a memorandum decision is preferred over individual paragraph findings of fact and conclusions of 
law. 
As mentioned above, the defendants have the burden of going forward (burden of 
production) and the burden of persuasion (burden of proof) as to the location of the easement. 
Palmer v. Fitzpatrick, 97 Idaho 925,927,557 P.2d 203, 205 (1976). December 1, 2009, Order 
Regarding Burdens of Proof and Order Establishing Briefmg Schedule, pp. 2-3. Because 
defendants have the burden of proof, defendants were the first to brief and defendants were also 
allowed the last word via a response brief to be submitted after plaintiffs' brief. 
Also as shown above, Whites argue the" ... prescriptive easement the access road traveled 
east/west along the property line into Section 24 a distance of approximately 125 to 140 feet from 
the 19-24 comer. .. " Defendants White BriefRe: Easement Location, p. 21. The map attached to 
Whites' opening brief was prepared by Welch Comer on January 21, 2010, well after the trial 
concluded. That map represents where Whites argue the road existed at the pertinent time, prior to 
1980. Exhibit B to Whites' opening brief shows the road travelling due west (and ever so slightly 
north) as it passes the 19-24 quarter comer, and proceeding in that west and slightly north alignment 
for 82.14 feet, then the road abruptly turns more than ninety degrees to then run south and slightly 
east. Defendants White BriefRe: Easement Location, Exhibit B. That map has not been offered 
into evidence. However, Whites (and Marti E. Mortensen by joining in Whites' argument) have 
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referred to this map throughout their briefing on remand, and Akers have not objected. 
Akers argue the prescriptive easement across Akers' Parcel B " .. .is concomitant with the 
easement road as surveyed and depicted by Scott Rasor (Rasor) in Plaintiffs' Exhibits 6 and 7." 
Plaintiffs' Brief on Remand Regarding Location of Easement, p. 3. Exhibit 6 and 7 were prepared 
by Rasor on July 2, 2002, before this trial began. Exhibit 6 and 7 as pertains to the pertinent area 
are identical (Exhibit 6 shows the eastern part of the disputed roadway as well as the pertinent 
portion and other witnesses have drawn on Exhibit 6), but Exhibit 7 also shows elevation change 
relative to location of the road. Rasor's map, Exhibit 7, shows that road making a gradual bend to 
the south and southwest, immediately after it passes the 19-24 quarter comers. Rasor's map is 
found in a host of other Exhibits, or as the basis of other drawings that were made on Rasor's map: 
Defendants' Exhibit AA was admitted at the trial date held on December 22, 2003; and Plaintiffs' 
Exhbit 179 was admitted at the trial date held on December 17,2003. 
Obviously, Akers on one hand and Whites on the other describe two totally different road 
routes across Akers' Parcel B. 
For clarity in this decision, the two alignments will be identified by the surveyor that 
prepared the maps showing the alignments: Akers advocate the "Rasor" alignment (shown in trial 
Exhibit 7) and Whites advocate the "Welch Comer" alignment (found in Exhibit B attached to 
White's opening brief on remand). 
Whites correctly note that "The relevant time period for the analysis of the prescriptive 
easement is between the sale by Millsap to Baker in 1966 of the servient estate in Section 24 and its 
purchase by Akers from Wiggin and Wilhelm in 1980." Defendants White BriefRe: Easement 
Location, p. 2. Thus, evidence (aerial photographs, photographs taken from road level, or 
testimony regarding what was observed to exist) before 1966 and after 1980 are somewhat limited 
in terms of relevance as to where to road was located during those fourteen years in between. As 
previously set forth above, the Idaho Supreme Court felt differently about the evidentiary value of 
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Exhibit 253, even though it was taken in 2003: 
Perhaps most telling is Plaintiffs Exhibit 253, which is a photograph of the shared 
boundary between Government Lot 2, Parcel B, and Parcel A, and the Quonset hut 
on Parcel A. While the photograph was taken in 2003 (well after the prescriptive 
easement was established prior to 1980), it is nonetheless informative. The 
photograph depicts a large hill to the south of the access road, which the access 
road gradually curves around. We recognize that the uncontroverted evidence 
showed that the Akers permitted Peplinski to extend the access road further to the 
west in Parcel B after the Akers purchased the property. However, the photograph 
does not support a finding that the access road previously turned 90 degrees to the 
south traveling straight up a steep hill in order to access Parcel A, as would be 
required if the access road had immediately turned 90 degrees upon entering 
Parcel B. In light of this photographic evidence, we conclude that there is not 
substantial evidence supporting the district court's conclusion as to the location of 
Appellants' prescriptive easement on Parcel B. 
147 Idaho 39,48,205 PJd 1175, 1184. 
For a variety of reasons, this Court concludes the Rasor alignment advocated by the Akers is 
the location of the road as it existed from 1966 to 1980. The Court will discuss those reasons. 
First, Whites and Mortensens have the burden of proving the Welch Comer map is the 
correct depiction ofthe location of the road as it existed from 1966 to 1980. This Court finds 
Whites and Mortensens have failed to meet that burden of proof as pertains to the location they are 
advocating. In other words, this Court finds on a more probable than not basis that the Welch 
Comer map is not the correct depiction of the location ofthe road as it existed from 1966 to 1980. 
This Court finds on a more probable than not basis that the alignment shown on the Rasor map is 
the correct location of the road as it existed across Parcel B from 1966 to 1980. 
Second, the proof itself shows the Rasor map more likely demonstrates the location of the 
road during those years. Thus, even if the burden of persuasion were placed upon the Akers, they 
have proved the easement location shown on the Rasor map by a preponderance ofthe evidence. 
Whites' argument that: " ... during the relevant period for the prescriptive easement the 
access road traveled east/west along the property line into Section 24 a distance of approximately 
125 to 140 feet from the 19-24 corner ... " (Defendants White BriefRe: Easement Location, p. 21), 
0378 
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is not borne out by the very map which Whites submitted. That map represents where Whites argue 
the road existed at the pertinent time, prior to 1980. Exhibit B to Whites' opening brief shows the 
road travelling due west (and ever so slightly north) as it passes the 19-24 quarter comer, and 
proceeding in that west and slightly north alignment for 82.14 feet, then the road abruptly turns 
more than ninety degrees to then run south and slightly east. Defendants White BriefRe: Easement 
Location, Exhibit B. The farthest this roadway runs into Akers' Parcel B is 116.57 feet. Thus, 
even this new map submitted by Whites does not support their claim that: " ... prescriptive easement 
the access road traveled east/west along the property line into Section 24 a distance of 
approximately 125 to 140 feet from the 19-24 comer ... " Defendants White BriefRe: Easement 
Location, p. 21. 
The Idaho Supreme Court was persuaded by trial Exhibit 253, a photograph of the area in 
dispute taken in 2003, long after the prescriptive period had ended in 1980, and indeed taken after 
the trial in this matter had begun. Reading the Idaho Supreme Court's decision, that Court was 
focused on the shape of the curve, as it wrote: "The photograph depicts a large hill to the south of 
the access road, which the access road gradually curves around." If, as Rasor's map (trial Exhibit 
7) shows, that curve begins after the road dips slightly to the south onto what is now Whites' 
property, then the shape ofthat curve is rather irrelevant as it does not pertain to Akers' land. 
The Idaho Supreme Court wrote that Exhibit 253 was taken in 2003. 147 Idaho 39,48, 
205 P.3d 1175, 1184. However, that is not consistent with the testimony of Dennis Akers at the 
time the photograph was admitted into evidence. Dennis Akers testified the photograph was taken 
in the early 1990's. Tr. Vol. II, p. 1199, L. 16 - p. 1200, L. 16. In any event, it was taken after the 
pertinent prescriptive period had run. 
There is a variety of other evidence to show that the roadway dipped down toward 
Whites' property, almost immediately after crossing the quarter comer point onto Parcel B, (as 
depicted in Rasor's map, trial Exhibit 7), as opposed to continuing straight on for quite some 
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distance onto Parcel B (as depicted by the 2010 Welch Comer map). There is no evidence to 
corroborate the slight north bend of this roadway as it crosses the quarter corner point onto Parcel 
B (as depicted by the 2010 Welch Comer map). The evidence the Court has reviewed shows the 
roadway began to bend toward the south, at or before it crosses the quarter corner point as it 
proceeds west onto Parcel B, and because of that bend, the evidence shows the roadway travelled 
onto Parcel B only a short distance before it is entirely on what is now Whites' land. 
Because this road was only 12.2 feet in width, and because it was right up against the 
northern boundary of the Reynolds property (and on the southern boundary of Akers' property), 
and then as the road proceeded west, it was right up against the northern boundary of what is now 
Whites' property (indeed Welch Comer has the straight portion ofthe road well onto Reynolds' 
property and Whites' property before it even begins to turn into Whites' property), it did not take 
much of a deviation (or curve) to drop all of the road down into Whites' property and off of 
Parcel B further to the east (immediately after crossing the quarter corner point onto Parcel B, as 
shown in the Rasor map, trial Exhibit 7), as opposed to the road continuing straight for quite 
some distance further to the west (as shown in the 2010 Welch Comer map). 
That slight curve or deviation appears in many of the trial exhibits. The aspect of the 
Welch Comer map that is supported by the evidence is that the road extended to the west past the 
east border of Parcel B, before it turned to the south. However, this Court finds the majority of 
that western continuation occurred on what is now Whites' property, as depicted on Rasor's map, 
trial Exhibit 7. 
That curve occurring more to the east immediately after crossing the quarter corner point 
is corroborated to a limited extent by the 2010 Welch Comer map, as that map shows a good 
portion of the roadway existed on Reynolds' property, existing slightly further to the south than 
shown on Rasor's map. If the location of the straight portion ofroadway as shown on the Welch 
Comer map is accurate, the road need only drop to the south (or curve to the south) about eight 
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feet, to be completely off Akers' Parcel B land, and off that Parcel B land completely at a point 
near the quarter corner point and not at a point 150 feet more to the west. 
Indeed Exhibit 253, persuasive to the Idaho Supreme Court, shows the road bending 
toward the south as it proceeds west past the quarter corner point (the west boundary of Akers' 
Parcel B). And while Exhibit 253 does not show the quarter corner point with specificity, that 
location can be approximated on Exhibit 253 by reference to a couple of different landmarks that 
have a known location from other exhibits. The Quonset hut shown in Exhibit 253 is about 100 
feet from the property line according to the January 2010 Welch Comer map. Exhibit B to 
"Defendants White BriefRe: Section 24 Easement Location." That is consistent with the trial 
testimony of Richard Peplinski, who testified at trial that the Quonset hut was located about 75 
feet from his property line with Reynolds' property. Defendants White BriefRe: Easement 
Location, p. 18. Tr. Vol I, p. 780, Ll. 6-12. The Quonset hut was 30 feet wide. Tr. Vol. I, p. 
780, Ll13-25. If that Quonset hut is located only 75 feet from Reynolds' property, that 
demonstrates that the curve in the road bending slightly toward the south (as shown on Exhibit 
253) begins just as the roadway proceeds west past the quarter corner point. 
Exhibit 253 also illustrates the impossibility that the road existed straight into Parcel 
B 125-150 feet before turning to the south into what is now Whites' land, as testified to by Alan 
Kiebert (Tr. Vol. II, p. 1830, Ll. 2025), and as argued currently by the Whites. Defendants White 
Brief Re: Section 24 Easement Location, p. 6, p. 19. While 150 feet is only an "estimate" as 
testified to by Kiebert, it is not an estimate supported by other evidence. Kiebert was looking at 
Exhibits 11 and Kl in coming to that opinion. However, in neither of those aerial photographs 
(II taken in 1951) or K 1 taken in 1965) can you see exactly where the section line runs. In J 1 
you can see where the road dips to the south relative to the east/west section line prior to entering 
into Parcel B. Exhibit 11 was admitted (Tr. p. 1678 L. 16 - p. 1680, L. 23) and is an aerial 
photograph taken in 1958. If the section line in Exhibit 11 is accurate, the road has already 
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dropped down into what is now Whites' land before it begins the "shepherd's crook" bend. 
Holding a straight edge across the common boundary between Akers' Government Lot 2 land 
and the Reynolds property, it is clear from these aerial photographs that during the relevant time 
period (and before that time period) the roadway dipped to the south into what is now Whites' 
parcel as it crosses the quarter comer and into Parcel B. Assuming that boundary line between 
Akers' Government Lot 2 land and the Reynolds' property was accurately placed on these aerial 
photographs, the roadway deviates from that straight line as it dips to the south into what is now 
Whites' parcel as it crosses the quarter comer and into Parcel B. While this Court makes an 
assumption that the boundary line between Akers' Government Lot 2 land and the Reynolds' 
property is accurately placed, that assumption is supported by the evidence. These aerial 
photographs provide evidence supporting the Rasor location and not supporting the Welch 
Comer location. In Exhibit JI, taken just eight years before the relevant time period began, most, 
ifnot all, the bend occurs on what is now Whites' land. On Exhibit JI, all the "shepherd's 
crook" exists on what is now Whites' land. On Exhibit JI, little if any of the road exists in 
Parcel B, and certainly, if any of the road exists on Parcel B it does not exist for 150 feet as 
testified to by Kiebert. In Exhibit II, the shepherd's crook bend exists, but is faint (less used), 
and to the extent it exists it appears to all exist on what is now Whites land. 
The Idaho Supreme Court decision recognized Akers permitted Peplinski to extend the 
access road further to the west after Akers purchased their property. The import of that finding is 
that prior to 1980 the road did not exist on Parcel B as far to the west as it does now. The 
importance of that is that the more current photos (Exhibit 253, 331) must show the road continuing 
even further to the west across Parcel B than the road existed between 1966 and 1980, the pertinent 
time for the prescriptive period. 
The "Welch Comer" alignment, even as it travels across Akers' Government Lot 2 land, is 
not completely on Akers' property. About 60 percent of the roadway in the Welch Comer 
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alignment is on Akers' section 19 property, and about 40 percent is on the Reynolds property. 
Reynolds have never been made a part of this lawsuit. 
Whites attached Exhibit D47 and Exhibit 156 to their Defendants White BriefRe: 
Easement Location. Exhibit 156 was not admitted into evidence and it is unknown when it was 
taken. Exhibit 156 shows the road tapering off to the south as it approaches its west end. 
Exhibit D47 was admitted into evidence, but it is unknown when Exhibit D47 was taken. Tr. p. 
346, L. 5 - p. 347, L. 3. Exhibit D47 shows the road tapering off to the south as it approaches its 
west end. 
Exhibit 82 and 83 were testified to by Dennis Akers. Tr. Vol. I, p. 704, L. 11- p. 716. L. 
23. These photos were taken by Dennis Akers shortly after the lawsuit was filed in 2002. Tr. Vol I, 
p. 709. L. 22 - p. 710, L. 18. Exhibit 82 and 83 show the easement road going south onto what is 
now Whites' property as soon as the road crosses the quarter comer area proceeding west into 
Akers' Parcel B. Exhibit 79, page 1, photograph 3, 6, 11, page 2, photograph 9, page 3, photograph 
2,3,5,6,7,8, 11, 12, 14 all show the easement road going south onto what is now Whites' 
property as soon as the road crosses the quarter comer area proceeding west into Akers' Parcel B. 
All the photographs shown on Exhibit 79, page 3, were taken before White and Mortensen began 
any oftheir work to this road, and thus, obviously taken before this lawsuit was filed, and the 
photographs on pages 1 and 2 were taken after White and Mortensen began working on this road. 
Tr. Vol. 1, p. 718, L. 3 - p. 722, L. 16. 
Exhibit 57 is instructive. Akers writes: "Defendants' Exhibit 57, taken by Mr. Peplinski at 
a point after his father bought the property and improved it and estimated to be around 1993, shows 
the upper road before it turned into White's property." Plaintiffs' Brief on Remand Regarding 
Location of Easement, p. 10. Akers continues: 
From these photographs [D57 and 176], it can be seen that the access road 
did not run parallel with the east/west section line through section 24. Instead, it 
dipped south before the curve in the road, referred to as the "shepherd's hook" by 
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the Supreme Court. 
Id., p. 12. This Court agrees. Exhibit D57 was identified by Mortensen as being representative of 
the roadway when Mortensen purchased the property in 1994. Tr. Vol. I, p. 344, Ll. 3-18. Most 
importantly, ifthis roadway from 1966-1980 continued straight across the southern edge of Parcel 
B for 125-150 feet as advocated by Whites and as illustrated in the Welch Comer map, then the 
road in 1993 and at present would travel on Parcel B for a shorter length, and there is no evidence 
of that. Keep in mind Akers allowed Peplinski to extend the road further to the west into Parcel B 
after Akers purchased their land. If the road before 1980 travelled as far to the west as Whites 
claim, then there would be some evidence of it being obliterated or abandoned. There would need 
to be signs of obliteration or abandonment because had such a roadway further to the west existed 
prior to 1980, it would need to have had fill to have existed prior to 1980 (given the slope of Akers 
land as shown in Exhibit D57), and then the fill would have had to have been taken away to match 
the contour of the slope of the ground on Akers' land. There is no physical evidence of that having 
happened, and there is no testimony of that having happened. Instead, as shown in Exhibit D57, 
there are large trees growing in the very area Whites advocate the road existed prior to 1980. 
Exhibit E is an "Area Map Based on 1998 Kootenai Co. Aerial Photo", and it clearly shows 
the roadway veering off to the south as it crosses the quarter comer. 
Exhibit 331, cited by Whites, corroborates Rasor's alignment. Exhibit 331 contradicts the 
Welch Comer alignment in that it appears to have entered into the White property well before this 
triangle wooded area. Exhibit 331 was taken in 1998, and shares the same problem as Exhibit 253 
in that it was taken after the relevant time period. 
Exhibit 41 and Exhibit 42 (Exhibit 42 is simply an enlarged copy of the pertinent portion of 
Exhibit 41) are aerial photographs which show a straight road appearing to be on Akers' property 
(Government Lot 2), then a shepherd's crook sort ofturn to the south where it immediately appears 
to terminate at a structure. All of this route and structure are silhouetted by an interlineated line 
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placed by someone over the aerial photograph, making it impossible to tell what actually existed on 
the earth under that interlineated line. 
A problem with the Welch Comer location is that according to the Welch Comer 
illustration, the road and the Quonset hut are all located "per exhibit 42 and 43" which are both 
aerial photographs. Scott Rasor testified specifically about those two exhibits: 
Q. (Mr. James) With respect to Exhibits 42 and 43 are you familiar with - these are 
blow-ups of maps. Are you familiar with these maps? 
A. I'm familiar with the quad sheet which is - I can't see the number on it. 
Q . Yeah. Admittedly some of the references are not on these blow-ups, but you 
work on a daily basis with these types of maps? 
A. Yes. 
Q. I'll just lay it out this way. The other side has been using these maps to try to 
create - in blowing them up to create propositions regarding the exact location of 
this road that you see depicted here, and I want to ask you are these maps - what's 
the margin of error on these maps, these types of maps? For example, if in 
referencing a road of this kind and section lines -
The Court; And for the record, you're pointing to which-
Mr. James: Exhibit Number 42, Defendants' 42. 
Mr. Reagan: Objection, your Honor. That mischaracterizes the exhibit. Number 43 
is an aerial photograph. 
Mr. James: No, 42. 
Mr. Reagan: Forty-two? Which are you - are you asking him the question as to 42? 
That's an aerial photograph. That's a blow-up of an aerial photograph. 
Mr. James: Okay. I'll rephrase it. 
Q. (by Mr. James) With respect to what counsel's represented as a blow-up of an 
aerial photograph, these lines you see, are those overlays? 
A. I assume so. You don't take a photograph and get those automatically on the 
photograph. Somebody has to draw those on there, superimpose it over the photo, 
so depending on how they did that, you know. 
Q. Are there errors? 
A. Yeah. There's always a margin of error in those kinds of things, yes. 
Q. Can you quantifY that at all for us, the margin of error? 
A. Well, on a quad sheet that's blown up like that -
Q. Exhibit 42. 
A. Yeah. You can scale a full-size drawing within 200 feet. 
Q. Within how many feet? 
A. Two hundred feet. 
Q. Two hundred feet? 
A. Yeah. 
Q. In other words, so this road that's depicted here could be 200 feet one way or the 
other? 
A. I'm not saying that. I'm just saying you're trying to pick - go to that drawing 
and a scale a distance at a twenty scale, one - well, I don't know the distance, but 
you can't accurately scale off those drawings more than 200 feet, but, you know, the 
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roads that are drawn shown on those were taken from aerial photos and then put 
onto the map, so as good as the photo is so is the drawing, the quad sheet. 
Tr. Vol. I, p. 462, L. 21 - p. 465, L. 5. Thus, the Welch Comer map is an estimate based on 
Exhibits 42 and 43, and there is a foundational accuracy problem with those photographs. Scott 
Rasor also testified that the county assessor's maps in evidence are not based on surveys, and 
they're quite often not accurate. Tr. Vol. I, p. 439, Ll. 5-12. 
Beyond the photograph evidence and maps, there is testimonial evidence which supports the 
Rasor location advocated by Akers and which contradicts the Welch Comer location advocated by 
Whites. Akers claim Richard Peplinski (predecessor to Whites' land) testimony shows he widened 
the roadway further to the west with Akers' permission. Plaintiffs' Brief on Second Remand 
Regarding Location of Easement, p. 7-8. Whites claim Peplinski said no such thing. Reply Brief of 
Defendants White Re: Easement Location, p. 3. The Court heard Peplinksi testifY. The Court has 
re-read Peplinski's testimony. Peplinski testified he had the Quonset hut built on his property in 
about 1971. Tr. Vol. I, p. 779, Ll. 16-24. This Quonset hut was built about 75 feet west of his 
section line. Id, p. 779, L. 25 - p. 780, L. 12. Peplinski testified the road went about 125 feet west 
of the section line but defendants attorney did not ask him if that 125 feet was on Akers' land, 
Pepliski's land or on both parcels. Id, p. 782, Ll. 1-24. Peplinski testified: 
Q. Okay. So in performing that work did you change the preexisting configuration 
of the access road up in that area? 
A. Yes. 
Q. And how did you make - and what changes? 
A. Uh, it had a tendency to curve into our property more, and it changed the comer 
so it would widen it out so we could tum into our quonset hut more easily. 
Q. Okay. And did that have the effect of moving the westerly side of the road more 
westerly? 
A. No. No. 
Q. I'm just pointing. Did it expand it out westerly? 
A. From what it was originally, no. 
Id, p. 799, Ll. 9-23. At best, Peplinski's testimony does not help Whites' proposition. Peplinski 
widened the roadway. Ifthe curve occurred on Akers' land, then the roadway was widened to the 
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west on Akers' land, meaning the roadway existed slightly more to the east than it does at present. 
If the curve occurred on Peplinksi's own land, then that supports Akers' position that the roadway 
dipped to the south more to the east than as advocated by Whites. Either way, Peplinski's 
testimony is not helpful to Whites' proposition. The fact is, Peplinski did not identi1)r where this 
roadwork occurred or where the curve existed prior to that roadwork, as between his land and 
Akers' land. 
Finally, there is circumstantial evidence supporting the Rasor location advocated by 
Akers and contradicting the Welch Comer location advocated by Whites. As noted by Akers. 
"David English, title officer, testified that at one point in time around 1945 there had been a 20 x 
50 foot easement reserved across a portion of Parcel B for access to the 160 acres owned by 
Moretensen and White. Vol. I, P. 857,11. 3-25; p. 858,11.1-20; p. 860, 11.14-20." Plaintiffs' 
Brief on Second Remand Regarding Location of Easement, p. 8. Since Akers eventually purchased 
Parcel B, that express easement evaporates under the doctrine of merger, but the amount of land 
reserved in that express easement is circumstantial evidence of what someone thought was the 
amount ofland necessary across Parcel B, given the terrain, to have an express easement into what 
is now Whites' land. 
III. CONCLUSION AND ORDER. 
Based on the above, the location of the prescriptive easement across Akers' Parcel B land is 
as shown in Exhibit 6 and 7. Akers have proven such by a preponderance of the evidence, even 
though Akers did not have the burden of proof. Whites and Mortensens have not proved any 
contrary location by a preponderance of the evidence when they had the burden of proof. 
IT IS HEREBY ORDERED the prescriptive easement in favor of Whites and Mortensens 
across Akers' Parcel B land is as shown in Exhibit 6 and 7, and as described in Exhibit C to the 
Plaintiffs' Brief on Second Remand Regarding Location of Easement. Exhibit C to the Plaintiffs' 
Brief on Second Remand Regarding Location of Easement is attached hereto. That easement is 
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12.2 feet wide. 
Dated this 29th day of September, 201 O. 
~ 
CERTIFICATE OF I\IbuL NG 
I hereby certify that on the ~ q day of September, 2010 a true and correct copy of the 
foregoing was mailed, postage prepaid, or sent by interoffice mail or facsimile to: 
Susan P. Weeks 
208 664-1684 V 
Vemon Jerry Mortensen 
P.O. Box 330 
Naples, ID 83847 v'" 
Robert E. Covington 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNIT OF KOOTENAI 
DENNIS LYLE AKERS and SHERRIE L. 
AKERS, husband and wife. 
Plaintiffs, 
vs. 
D. L. WHITECONSTRUCTION,INC.j 
DAVID L. WHITE and MICHELLE V. 
WHITE, husband and wife~ and VERNON 
J. MORTENSEN and MARTI E. 




Case No. CV-02-222 
PLAINTIFFS' MEMORANDUM ON 
SECOND REMAND RE: DAMAGES 
In Akers II 147 Idaho 39, 205 P.3d 1175 (2009) the Idaho Supreme 
Court vacated the damage judgment pending the determination of this 
Court on remand of the location of the prescriptive easement. This Court 
has now accomplished that task. Therefore, the remainin.g issue on remand 
is whether the location as determined on this second remand affects the 
determination on damages. Plaintiffs submit it does not as the damages 
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previously awarded pertained to dam.ages outside the prescriptive 
easement area. Plaintiffs ate entitled to have the judgment in. their favor 
their favor as to actual damages (trebled for trespass), punitive damages 
and emotional distress reinstated on this second remand. 
II: 
FACTS 
As a result of Defendants' willful trespa.ss, Plaintiffs' proved at trial 
that they incurred actual damages in the amount of $19,985.45, as 
further set forth in the table in Section III. A. below. Nothing in the 
location of the prescriptive easement across Parcel B would affect this 
award as none of the damages stem from. the location of the prescriptive 
easement. In fact, in large part, they stem from acts in the "disputed 
triangle" area. 
In addition, this Court's determin.ation on remand of the location of 
the pr.escriptive easement does not detract from this Coun's previously 
finding that Defendants engaged in conduct giving rise to an award of 
punitive damages. Finally, Sherrie Akers is entitled to the reinstatement of 
the compensatoIy damages for emotional distress as the facts supporting 
such damages were unrelated to the location. of the prescriptive easement 
across Parcel B. 
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UI. 
ARGUMENT 
A. TRESPASS DAMAGES. 
Plaintiffs proved d.amages to areas outside the prescriptive 
easement area. These damages were: 
ITEM OF DAMAGE FACTUAL BASIS AMOUNT 
I. Cost to repair damage to 1. Dennis Akers testimony $2,700.00 
triangle area. (VoL III, 1161:3-1330:12, 
specifically 1161:3-15) 
2. Bill Reynolds's 
testimony. 
(Vol. III, 1145;9-1150:19 
3. Chuck Anderson. 
testimony. 
(Vol III, 1117: 10-1144:9, 
specifically 1120; 17-
1121;20) 
4. Terry Mort testimony. 
(Vol. JJJ, 1047: 14-
11.11:3) 





6. Exh. 114 (sod estimate, 
$405). 
7. Exh. 174 (Reynolds 
Equipment bid). 
8. Exh. 175 (Andersen 
Excavating, Inc., bid). 
9. Exh. 181 (Ron Martin 
check for gate). 
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ITEM OF DAMAGE 




repairing crown, packing 
road, rolling, adding 
gravel, pouring oil (liquid 
asphalt), regrade of road 
up the hill. (Not including 
water drainage 
remediation) and road 
slumping. 
III. Cost of replacing 
survey stakes and pins 
pulled by Defendant 
White's operator, including 
restakin.g, reestablishing 




1. Dennis Akers testimony. 
(Trial Tr. VoL UI, 1161:3-
1330:12) 
2. Bill Reynolds testimony. 
3. Chuck Anderson 
testimony. 
4. Terry Mort testimony. 
(Trial Trans. Vol. III, 
1047:14-1111:3 (see 
11 05~ lO-24 regardin.g 
cost of repairs) (see 
1114:5-21 regarding 
witnesses observations 
of water damage from 
grooving and rutting). 
5. Photographic Exhs., 46· 
58,66,67,71,72,73, 
82, 82-84, 85-95, 219· 
224,253-265,266-269, 
271-272; Exh. 176 
(Mort Dust Control Bid). 
1. Dennis Akers testimony. 
2. Sherry Akers testimony. 
3. Exhibit 177 (Meckel 
Engineering Invoices). 
4. Exh. 142 (Meckel 
invoice with notes). 
5. Exh .. 143 (Sherrie Akers 
check in the amount of 
$2,941.99 to Meckel 
Eng.). 
6. Exh. 145 (Sherrie Akers 
check in the amount of 
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ITEM OF DAMAGE FACTUAL BASIS AMOUNT 
IV. Vehicle damage, 1. Dennis Akers testimony. $1,789.31 
including tire and push 2. Scotty Shawver 
bar damage testimony. Scotty 
Shawver (TriaJ Trans. 
Vol. III 1028: 1·1045: 1). 
3. Photographic Exh .. 10l. 
4. Exh. 178 (Body by 
Scotty bid). 
V. Fencing/gate repairs l. Akers testimony $1,016.00 
necessitated by (Denn.is Akers' Tractor 
Defendants' wrongful tjme @ 4 hours == 
conduct. $160.00, Dennis Labor 
@ 4 hrs $120.00). 
(Vol. III, 1218:24· 
1220: 16, 1221:2~22, 
1225:25-1227) 
2. Exhibit 113 (Idaho 
Fence Estimate of 
$7361~ Exhibits 308 a.n.d 
309, 
VI. Water trespass 1. Denn.is Akers testimony. In the minimum 
damage; work to keep 2. Sherrie Akers testimony. amoun.t of 
water from divertin.g onto 3. Photographic Exhs. 203, $5,000. 
Akers' property and to 237 -249,270,273-286. 
repair damage to Akers' 
property. 
VII. Replace Tree Damage L Dennis Akers testimony $750 fminimum) 
(Trial Trans. Vol. III, 
1229:3-81. 
VIII. Carpet cleaning l. Dennis Akers testimony. $175.00 
necessitated by 2. Sherrie Akers testimony. 
Defendan.ts' wrongful 3. Exh:. 179 (Peak's Carpet 
conduct. Car check). 
4. 180 (Pcak's Carpet Care 
Invoice). 
TOTAL MINIMUM $19,985.45 
AMOUNT OF DAMAGES 
TO DATE. -
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B. TREBLE DAMAGES PURSUANT TO I.C. §6·202. 
The Court previously ordered that "Defendant's willful trespass 
supports an award of treble damages pursuant to I.C. §6-202." Nothing in 
the location of the prescriptive ea.sement affeets this Court's previous 
rmding. Therefore, under I.e. §6-202, Plaintiffs damages must be trebled 
as a matter of law: $19,985.45 x 3:: $59,956.35. 
C. PUNITIVE DAMAGES. 
This Court ordered that Plaintiffs were entitled to punitive damages 
given the acts of Defendants. Nothing in the location of the prescriptive 
easement ehanges this finding. The aets that justified this award were 
unrelated to the Defendants exercising their rights on the prescriptive 
easement, even considering the location determined on this second 
remand. Rather, they were allocated to serve the public policies of 
punishing a defendant for outrageous conduct and of deterring future like 
conduct. This Court is very familiar lNi.th the outrageous conduct that 
OCCUITcd, the majority of which was at the juncture of the public road and 
the private road on the opposite end of the road from the prescriptive 
easement. Therefore, this damage should be reinstated. 
D. EMOTIONAL DISTRESS 
This Court awarded Sherrie L. Akers emotional distress 
damages. They were u.nrelated to the prescriptive easement. They 
were m.ostly for acts on the opposite end of the private road and 
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other events unrelated to the use of the prescriptive easement. 
Nothing in the location of the prescriptive easement changes this 
Court's analysis of that issue, and the award should be reinstated. 
DATED this 10th day of November, 2010. 
JAMES, VERNON & WEEKS, P.A. 
Susan P. Weeks 
Attorneys for Plaintiffs 
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CLERK'S CERTIFTCA TE OF SERVICE 
I hereby certify that on the 10 th day of November, 2010. J caused to be 
served a true and correct copy of the foregoing document by the method indicated 
below, and addressed to the foUowing: 
a;V' U.S. MaiJ 
0 Hand Delivered 
Vernon J. Mortensen 
P.O. Box 1922 
Bonners Ferry, ID 83805 
0 U.S. Mail 
0 Hand Delivered 
Robert Cov;ngton 
8884 N. Government Way, Ste. A 
Hayden Lake, ID 83835 
Fax: (208) 762.4546 
Dustin Deissner 
Van Camp & Deissner 
1707 W. Broadway Ave. 
Spokane, W A 99201 
Fax: (509) 326-6978 
~ Electronic Mail 
0 Telecopy (FAX) 
0 Ovem.i.ght Mail 
~ TeJecopy (FAX) 
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With respect, counsel is completely wrong when arguing that the Court's decision 
on the exact location of the easement does not change the damages awarded. In fact is 
changes everything. 
1. Actual Damages 
A party who has an easement is entitled to make reasonable incursion onto the 
property in order to make the easement useable. 
An affirmative easement, according to the Restatement of Property § 451, at 2912 
(1944), "entitles the owner thereof to use the land subject to the easement by 
doing acts which, were it not for the easement, he would not be privileged to do." 
The comments to § 451 explain that the easement allows the owner to intrude 
upon land in many ways which, "were it not for the easement, would make him a 
trespasser upon the land." This Court has also recognized that ownership of an 
easement is a valid defense to trespass .••• 
It is not a trespass for Lower to go on the Farr West property to construct a road 
over the easement, nor does it require Farr West's consent. When a road easement 
is developed, the land may be modified: trees may be cleared, gravel may be laid, 
and fences may be built. The question becomes, what damage was the natural 
effect of creating the easement and what damage was excessive, unnecessary and 
compensable under the law. 
Ransom v. Topaz Marketing, L.P., 143 Idaho 641, 152 P.3d 2 (2006). The actual 
damages claimed by Plaintiffs must relate to the area not included in the easement, 
which was fInally fixed by this court recently. The record does not pelTIlit 
apportionment of the claimed damages as to all items. 
Item II, road repairs: the testimony does not demonstrate that some or all damages 
would not have occurred from use of the allowed easement only. 
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Item III, survey stakes: this was done by White's people and not allocable to 
Mortensens; but again, to the extent this occurred on the easement it is not actionable. 
Item VI, water trespass damage: allowed use of the detennined easement would 
still have caused water diversion. 
Item VII, tree damage: the location of the tree is unclear. 
2. Treble Damages 
Under IRe §6-202 treble damages are available: 
6-202.Actions for trespass. Any person who, without permission of the owner, 
or the owner's agent, enters upon the real property of another perSOD which 
property is posted with "No Trespassing" signs or other notices of like 
meaning, spaced at intervals of not less than one (1) notice per six hundred 
sixty (660) feet along such real prope~ or who cuts down or carries off any 
wood or underwood, tree or timber, or girdles!I or otherwise injures any tree or 
timber on the land of another perso~ or on the street or highway in front of any 
person's house, village, or city lot, or cultivated grounds; or on the commons or 
public grounds of or in any city or toWIl, or on the street or highway in front 
thereof, without lawful authority,is liable to the owner of such land, or to such 
city or town,for treble the amount of damages which may be assessed 
therefor or fifty dollars ($50.00), plus a reasonable attorney's fee which shall be 
taxed as costs, in any civil action brought to enforce the terms of this act if the 
p1aintiff prevails. 
F or general trespass damages Plaintiffs had to show the necessary posting was made 
'a)ong such real property.' Ransom v. Topaz Marketing, L.P., 143 Idaho 641,152 P.3d 
2 (2006). Since the easement was not previously established, the record does not show 
that notices were posted along the boundary of the easementas required. Absent such 
notice, damages are only available for tree injuries, which are set out as $ 750.00. 
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3. Punitive Damages 
This court has awarded punitive damages previously, but now that the scope of 
the easement is known, those damages are not sustainable. 
The basic law permitting punitives is: 
Punitive damages are thus appropriate in a trespass action when the 
defendant acted in a manner which was outrageous~ unfounded, 
unreasonable, and in conscious disregard of the plaintiff's property rights. 
10. 5 
Weaver v. Stafford, 134 Idaho 691, 700, 8 P.3d 1234 (2000); see alsoCox v. Sto/worthy, 
94 Idaho 683, 496 P.2d 682 (1972). 
In this case the Court must determine that the actions giving rise to punitive 
damages occurred outside of the now-determined easement. Defendants MORTENSEN 
.assert that the record does not support such a fmding. In addition this Court should limit . 
the punitive damages as follows. 
8. duplieates treble damages 
Bumgarner v. Bumgarner, 124 Idaho 629, 862 P.2d 321 (1993) held that in the 
correct case, treble damages could be duplicative.ofpunitive damages: 
Finally, we consider whether the court erred in granting both punitive 
damages and treble damages under the statute. These allegedly duplicitous 
awards were granted as exemplary damages, the purpose of which is to 
deter the defendant's misconduc~ not to compensate the plaintiff for his 
losses.Soriav. SierraP.Airiines, 111 Idaho 594, 610, 726 P.2d 706,712 
(1986). Hence, in ascertaining whether the awards are duplicitousJ;be 
proper focus of our inquiry is not whether tbe plaintiff obtained a 
double recovery, butwbether the defendant bas incurred multiple 
penalties for the same wrongful aet. Cf. 22 AM.JUR.2D Damages § 817 
(1988). It has been said that the imposition of t'Y~~Jlaltiesiotlhe..same 
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wrongful act violates basic fairness and thus due process of law, even 
though the theories behind the causes of action differ. See id., at 864. 
In Bumgarner punitive damages were awarded for "an act distinct from the act of taking 
valuable trees." There are no "distinct acts" here: all the trespass damages arise from the 
same conduct that gives rise to the punitive damages. Accordingly the punitive damages 
should be reduced by the amount of treble damages. 
b.Amount 
Cox v. Slolworthy, 94 Idaho 683, 688-89, 496 P.2d 682 (1972) recognized that. 
large purutive damages awards are not appropriate in cases like this one. The Court 
notes, 
What we have in this case is an action wherein the plaintiffs, who were cattle 
raisers, sought settlement of a private controversy with the defendant sheep-man. 
There is nothing in the record to reflect any future intent by the defendant to 
continue the activities, as was in Village of Peck v. Denison, nor any crass profit 
making scheme as present inBoise DodgeJ Inc. v. Clark Thus the necessity for 
the heavy deterrent and punishment aspect of those two cases is absent here. 
The court looked to several factors in evaluating punitive damages and went on: 
The fust factor, the social purpose served by exemplary damage awards, has 
received attention in most of our prior decisions. As defined in Boise Dodge, Inc. 
v. Clark, supra, and Williams v. Bone, supra, the social purpose served by 
exemplary damages is the deterrence of defendant and others from like conduct. 
The purpose of punishing the defendant for his behavior has also been mentioned. 
In past decision this Court has stated that the nature of defendant's acts under the 
circumstances and the injury inflicted could be factors contributing to the size of 
the award. Williams v. Bone, supra, 74 Idaho at 190,259 P.2d at 813 .... 
The first concerns those cases involving deceptive business schemes operated for 
profit and often victimizing numerous members of the public aside from the 
plaintiff. Clear]y in such cases the award of exemplary~amages~h~uld aim at 
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making the cost of such repetitive antisocial conduct uneconomical. Thus, for 
example, in Boise Dodge, Inc., v. Clark, supra, cross-complainant was one victim 
of a fraudulent scheme. A generous award of exemplary damages served to 
remove the profit factor from the whole scheme .... 
The second category is illustrated by the Village of Peck v. Denison decision, 
supra. There defendants' repeated actions endangered the physical well-being and 
health of the several hundred citizens of the town. Where actual physical harm is 
threatened or actual1y inflicted on a person or persons the situation rises to a 
serious level of affairs. In such a case where the plaintiffs physical well-being is 
endangered, a substantial punitive damages award finds justification in the nature 
of the malicious conduct itself as weI) as the quality of the injury sustained. 
The case at bar fits neither of these categories. However,a tbird category of cases 
does seem applicable. These cases typically involve non-violent but 
nevertheless serious disputes between two parties. Often the dispute centers 
on an interest in real or personal property or an interference witb a business 
operation. Here the action concerned an act of trespass to the plaintiffs' real 
property but no lives were endangered and there was no indication the 
defendant made a practice of acting in this fashion. 
In such situations in the past this Court has not looked favorably on large punitive 
damage awards for the apparent reason that the nature of the dispute did not 
warrant a severe penalty to the wrongdoer-an award out of proportion both to the 
activity complained of and the damages incurred. 
The facts in this case are similar and similarly do not support a huge punitive damages 
award. MARTI MORTENSEN suggests that punitive damages should not exceed the 
amount of actual damages - and then reduced for treble damages. 
C. Agent 
Finally, It is well settled that a principal is liable for punitive damages based on the 
acts of its agent only in circumstances in which the principal participated, or in which the . 
principal authorized or ratified the agent's conduct.Openshaw v. Oregon Auto. Ins. Co., 
94 Idaho 335, 487P.2d 929 (1971). Therefore MORTENSENS should not be 
responsible for~y punitive damages occasioned~L WHITE'_~_~onduct,,,-. ~ __ 
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CONCLUSION 
This Court should find that the damages claimed have not been proved in light of 
the now-determined easement. Treble damages should be limited to tree damage. Any 
punitive damages should not exceed the amount of proven actual damages, and be 
reduced by any treble damages awarded. 
November 17,2010 
Dustin Deissner 
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Case No. CV -02-222 
REPLY BRIEF OF 
DEFENDANTS WHITE 
Come now D. L White Construction, Inc., David L. Wlaite aDd Michelle V. White, 
hereinafter "Whites". to submit to the Court their Reply to the brief of the Plaintiffs, 
hereinafter "Akers", in respoase to the order of the Supreme Court altering tbe prior 
decisions of the trial court in this case by reversing in part aDd remaDding for additioaal 
fmdiDgs of fad, conclusions of Jaw aad determiDatioas of damages. The trial court baving 
eDtered its determinatioa regarding the Joeatioo of the easemeot road in Sedioo 24. the 
issue to be addressed in tIais brief is to wbat exteDt did Wbite or MortenseD trespass on 
Aken' land and the determination of Akers' damages claims. To tbe extent that these 
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isSUC8 have been previously briefed to the trial court in this proceeding, Whites rely on such 
briefing and supplement the same with the foUowiDg briefing on these subjects. 
Each of the above issues has been addressed by counsel for Marti Monetlsens in their 
briefing to the Court. Whites joia in aod support the contentions of Marti Mortensen to 
the e.tent of their commOD HSUes. 
ARGUMENT 
ID its Finding of Fact J ill its MemoranduRl Decision filed on April 1, 2004 the Court, 
having found erroneously that tbere W88 no easement west of Government Lot 2, found 
that: Defendaots willfully trespassed on Plaintiffs' property ",est of Governmeot Lot 2. 
There is no eredible evidence in the record that supports that cone1usioR of the Court aod 
that (meting of fact should be revised based upoo the state of the evidence. The scope of 
trespass at this juncture is leBS than ",bat the Court· bad determined when it made in 
Findings of Fact and ConelusioDB of Law on April 1, 2004. 
Certain of tbe Court's determinations regarding dalllages to Akers are not DOW 
warranted by tbe evideDee or law; specifically, the determination that 52210 for material 
aDd labor to repair and restore the easement roadway to its original condition. Of that 
amount, $1760 ",a~ to repair damage from tracked vehicles. The Court stated that it was 
unreasonable that tracked vehides used the easement roanay without aoy reference to 
faetaal support for that eonclusion. The record does not contain any evidence that the 
tracked vehide could have been carried up the easemcat road on a trailer. The Court's 
~ncJu8ioD was conjecture. Further, Defendants owoed the dominant estate with respect to 
the easement roadway and bad the nabt to use and maiotain the easement road. The 
reeord showed that historically tracked vehicles bad used the roadway to access tbe land 
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",,,,ed by the easement. Akers changed the roadway to suit bis Deeds but as tbe owner of 
the sement estate be is Dot entitled to compeDsation when the easement road .is used in a 
manner consistent with its historie aDd lawful use by the OWDef of the dominant estate. 
Thus, Aken are Dot entitled to recover the $1760 for restoration of the easement roadway. 
The Court improperly awarded Akers S'fKt8 ror "compensation" repairing damage 
to "Plaintiff's approach and restoration to land outside the easement". Careful review of 
the relev.ant testimony conrtrms that this work was OD the easemeDt road and ditches along 
tltc road and not attributable to any trespass by DefendaDts. (fr. t VoL fi, p. 1312 0.1.2-20, 
p. 1313, IL 4-20). TItis component should be removed from any damages aUowed to Aken 
as it consisted of grading and cleaDing on tbe easeBlcnt and removing Blud froBl a ditch 
near his approach. 
The Court improperly awarded Akers 51939 for damage to bis truck for an occurrence 
that took place witbiD the easement area. Defendants were engaged in lawful use of their 
eIlsement when Akers obstructed passage of a tracked vebiele driven by Mortensen. 
Defendanb were the owners of tbe dominant estate and Akers was not permitted to use the 
easement in a maDner that interfered with use of the easement by owners of the dominant 
estate. Aken is Dot entitled to reeover damages that he caused by obstructing lawful use of 
the easemen.. This component should not be allowed to Akers. 
Treble Damagefl 
Pursuant to Ie 6-602 trebl~ damages may be awarded for trespass only when tbe 
trespass is wiUfuJ aod onto ground marked by tbe required No Trespassing signage. Tbere 
was DO trespass west of Govemment Lot 2 and no trespass while on the easement road 
within the express easement. Any trespass wa.~ eonfmed to the disputed triangle or to 
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Akers' permitted approach. There is DO evidenee that the nuelsal')' sign age was posted in 
the disputed triangle and hence no treble damages for any trespass ill that area. Akers 
permitted approach was marked witll no trespassing signage 00 the gate and fence, but Dot 
between MiIl .. p Loop and the gate. Damages that are claimed for the permitted approach 
consist of the SI640 item, $300 fenee aDd gate POit item, and $2137 sunrey work item, oDly. 
There is no evidence to show what portion of the $1640 item is allocable to area beyond the 
lig.age so this item should not be trebled. The evidence shows that the gate aDd posts were 
originally iastaUed by Peplinski and moved eventually by Akers to tbe 10000 .. tioD on his 
permitted approaeh. Thus they belonged to White, not Aken. Akers is Dot eDtitied to 
recover damages for property that was not his. If the gate and posts were foond to belong 
to Aken, then gate postlfence item OD the pennitted approach beyond the sipage would be 
subjeet to being trebled aJoDg with the 8Urvey eosts. There is DO basis for trebling any 
other damage items as they either were not the 8ubjeet of signage or were within the 
easement area. 
Emotional Distress Claim of Sherrie Aken 
Damages should not be awarded to Sherrie Akers on her claims for damages for 
emotional distresl. Tbe record reflects that Sherrie Akers brougbt herself into a 
confrontation with Wbite or Whites' employee iD eaeh iDstance in which she claims the 
incident ClUSed her distress. One who intentionally creates a circumstance in which she 
finds herself emotionally distressed by asserting an unlawful right caD not justly contend 
tbat. the person who is engaged in the lawful eIercise of their righb has Degligently caused 
them emotional distress. In this ease, Sherrie Aken caused tbe circumstances that created 
ally distress that she may have suftered when she chose to OMtnlct a vehicle operating on 
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the espRS8 easement and wheD she chose to testify falsely regarding the locatioD 01 the 
ea8elPen'road at tbe top of the bill. Litigation customarl1y creates anxiety, sleeplessness 
and associated stress related symptoms, especially wheD one assert1l a false elaim 5ueh as 
tbat asserted by Sherrie Aken reprcUag the access road at tbe top of tbe hill. The 
evide,," does Dot demonstrate that ber symptonu were substantially caused by a beach of 
a reeopized legal duty by White. He bad the right to Hntest her claims in litigation. ID 
light· of Aken' unlawful OMtnaCtiOD of White's attempts to access bis property, albeit, in a 
cireumstance where specific property rigbts were uneertaiD for both parties. it eannot be 
fairly concluded that Wbite wu in breaeb of a reeognized legal duty or liable to Aleen for 
emotional distress. There should be nn award of damages to Sherrie Akers on this claim. 
Punitive Damages. 
Idaho Code maDdates the requirements to establilb a claim for punitive damages. Fint 
It dames puoitive damages as those designed to serve the pubUe policies of pllllilhing a 
defendant for outrageous COD duet aDd of deteniD, future like conduct. I.C.6-1609(9). The 
statute then imposes strict limitations on punitive damages requiring the claimaDt to prove 
by clear aod cODvincing evideDce oppressive, frauduleat, malicious or outrageoul eoodUd 
by the party agaiast whom the claim for punitive damages is asserted. The policy behind 
an award of punitive dwDages was addressed in R. To Nahas Co. as follows: 
The policy behind ,.uch damages is deterreDce rather than punishment. An award 
of punitive damages will be sustained on appeal only wheD it is 8hown tbat the 
defendant acted ia a manner that was an extreme d"iatioD from reasonable 
standards of coDdud, and that the act was performed by tbe defeDdaDt with an 
understanding or disregard for its Bkely cODsequences. The justifiestion for 
puaith'e damages must be that the defendaDt acted with aD extremely harmful state 
of mind. wbether that state be termed 'malice, oppressioa, fraud, or gross 
Ilegligence. ' 
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R. T. Nah. Co. .... H IIlet, 1.14 Idaho at 19. The Supreme Court further belel tbat punitive 
damages are inappropriate for aD alleged infringement of a property rigbt wben tbe 
ownenbip of tbe property is uncertain until after the adjudication. Id. Tb., Supreme 
Court Doted: 
It is true that Hulet violated the eventually determined. water right of a aeighbor. 
However, at the time the scope of Nahas' rigbtwa. UDcertaiD; it was not adjudicated 
util tbe 1981 trial. AU 0' the adS complaiDed oftookplaee before Nabas bad his 
rigbts adjudicated. 
lD tbis eale, Whites believed that they had tbe right to ule the euement road to access 
tbeir property. Their access bad been insured in connectioD with their purebase of the 
property and tbe roadway had been used for more than sixty yean to aeeess tbe property 
that they purdtased. The faet is they had aD easement from Millsap Loop Road all the way 
to their property. Early in the trial of this ease the Court obsen-ed that if an easement 
existed to White's property~ "there's not going to be any punitive damages". (Tr. Vol. I, 
pp.364-365.) To be consistent witb Nahas DO punitive damages are appropriate ill this 
ease. 
The evidence of cODduct by David Wbite does Dot establish by clear and convincing 
evidence that he engaged in oppressive, fraudulent, maUcious or outrageous conduct in his 
dealings with the Aken over his aecets rigbts to bis portion of abe 160 acre parcel. In its 
prior rmdiags, the trial court did not articulate apeeific reasons for its award of punitive 
damages against Whites, stating only "That the amount of punitive damages likely to deter 
DefeDdaDt Whites from engaging in like conduct in tbe future is 530,000. The trial court 
did not specify a dear and CODvinCing standard of proof for its (mdings of fad with resped 
to Whites or Mor1ensens, despite: the requirements of Idaho Code Section 6-1601(9). There 
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is no substantial or eompetent evidence in the record tbat demon.tratn that the actions of 
Whites were aD extreme deviatioD from reasonable standards of conduct and were 
performed by Whites with an uDdentanding or disregard for the tikely consequences of 
such acts. Nor is there any evidence ill the record that White acted with an extremely 
hariuful.tate of miDd in the aatun of mali,:e, oppression, fraud or gross negligena. 
Rather, the record reDects that all encounten Dear the property betweeD White or eveD bis 
employees and the Akers occurred when Akers cbole to physieaUy tOnfroDt White or his 
employees while they were using tbe property that is subject to White's easement. Further 
tbe actions of White io. aD eases were eODsisteDt with an effort 10 utilize and develop hia 
eatemeDt to provide access to bis property. Sucb actionA enuld not reasonably be laid to be 
maUcioul or undertaken in • harmful state of mind. 
Mortensen correctly drew the Court's attention to the well settled principle that a 
prindpal is liable for punitive damages based upon tbe acts of its agent only in 
cire.mstanees in which the principal participated, or in which the principal authorized or 
ratified the agent's conduct. OpenshtlW v. Oregon Auto Ins. Co.,94 Idaho 335 (1971). 
White penoDally should not be puniJhed for condud by Mortemen or the employee of 
D.L. White Con8troction~ Inc. wbere the Opens"IIW standard is not met. 
The record does not indicate tbat White participated in or authorized events described 
in liDdings of fad from the April 1, 2004 decision numbered S,' 7,8,9,11,12,16,20,24. 
Punitive dIlmtJges arising from those findings taU the Opellshaw test aDd should not be 
awarded. 
As currently articulated, the rmding.~ of faet of the Court do Dot satisfy the clear and 
CODvincing requirement, the NllhllS requirement relating to pre and post adjudication of 




uncertain property rigbts in the £oatext of punitive damages or tbe Openslulw requirement 
to establish that White's condud was willful, oppressive or waoton to an extent supporting 
an award of punitive damages. 
,Tbe context of White's eoadud is relevant in alsessiag punitive damages. Because the 
contest iDcluded Abr's repeated and couisteat coafroDtationl with White whea he was 
attempting to use his easement roadway, Aken parmc can and lockiug tbe gate to 
obstruct access by White to the easement, Ak.ers pladJIg themselves OD the easement iD 
front of equipmeat as an obstnadioa to White's use and Aken routinely foliolViDg Whitt: 
from his residence to Whites' residence severallDites away, Aken established for this series 
of eventll a ltaaclanl of condud that was equally or more as problemati~ as that of White. 
In a fist 8gbt a8 iD this ease, punitive damages are not appropriate against oae party 
engaged iD conduct similar to that of his antagonist. 
, , .,-, 
.. ,,,,'" ". 
DIIted this 11" day or J ... ....,., 20~?,./ .,~  . rr----.. ' 
./ ~~ . c;,.] 
/ Ro ~rt C 'mgtOD ) 
, Attorney for Whites ' 
CERTIFICATE OF SERVICE 
I certify tbat a true and correct copy of tbe foregoing Amd.avit of Robert CoviDgto. 
was served by US Mail on January 18, 2011 to: 
Susan Weeks 
James, Vernon & Weeks 
Ui26 Linea .. Way 
Coeur d' Alene, ID 83814 
Vernon J. MorteDseD 
PO 80:11912 
B~~ Ferry, ID 83805 
//f£# ~ 'g 
/' ~..--
( ) 
WHITES' REPLV BRIEF ON REMAND 
Dusdll Deissner 
Va. Camp & Deissner 




ROBERT E. COVINGTON 
STI;F GF IIJAHO I 
COUlHY OF KOOTENAii' S5 
FILED: 
Attorney at Law 
8884 North Government Way, Suite A 2011 JAN 19 AM 9: 47 
Hayden, ID 83835 
Tel. 208-762-4545 
Fax 208-762-4546 
ISB#2312 0 Pili Y / 
Attorney for D.L. White Construction, Inc., David L. White and Michelle *. 
Wl\ite 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DENNIS LYLE AKERS and SHERRIE L. ) 







D.L. WHITE CONSTRUCTION, INC., ) 
DA VID L. WHITE and MICHELLE V. ) 
WHITE, husband and wife; and ) 
VERNON J. MORTENSEN and MARTI E. ) 




STATE OF IDAHO ) 
ss. 
County of Kootenai ) 




COMES NOW Mike Hathaway, being duly sworn, on oath, deposes and states as 
follows: 
1. That I have personal knowledge of and am competent to testify under oath to the facts 
hereinafter set forth. 
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2. That I am the Survey Manager of Welch Comer Engineers of Coeur d'Alene, Idaho. 
3. This affidavit is intended as a supplement to my affidavit in this proceeding that was 
dated June 30,2010. 
4. In the previous affidavit I referenced a high resolution version of Exhibit B-1 thereto 
that as of June 30, 2010 I had ordered from the USGSIEROS center but not then 
received. Attached hereto as Exhibit B-2 is a magnification of the relevant portion of 
the high resolution version of Exhibit B depicting the same area as depicted in Exhibit 
B-1 showing the location of the easement road in 1982. 
Dated this 18th day of January, 2011._M~ _____ _ 
Mike Hathaway 
Subscribed and sworn to before me, a Notary Public for the State of 
Idaho on January 18, 2011. 
SHARIE MacOONALD 
NOTARY PUBLIC 




Co mmi s si 0 n Expire s : JJ-JJ.:LlifR-
SUPPLEMENTAL AFFIDAVIT OF MIKE HATHAWAY 
0416 
2 
CERTIFICATE OF SERVICE 
I hereby certify that on the 18th day of January, 2011, I caused to be 
served a true and accurate copy of the foregoing instrument by facsimile 
transmission to Deissner, hand delivery to Leander James and mail to 
Mortensen: 
Leander James 
James, Vernon & Weeks, P.A. 
1626 Lincoln Way 
Coeur d' Alene, Idaho 83814 
Fax: 208-664-1684 
And by mail to: 
Vernon J. Mortensen 
PO Box 330 
Naples, ID 83847 
Dustin Deissner 
Van Camp & Deissner 
1707 W. Broadway Avenue 
Spokane, WA 99201 
Fax: 509-326-6978 
Robert Covington 




350 E. Katllletm Ave. 
Coour a'Alllne, iD 83815 
20/3.··684-9382 
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(fax) 20!HiS4--5946 
COI'\'I'\jGlff2!l10 
w"""·· eo.,,c,. &~. ~1C 
H$ dt)t\l",,,nl ""0 Ideno Md tlIlsIijns 
1f!(;ufV>~ 11<I1lIn. as an11l51rum8f11 
01 f,ar .. ",1onal smIc8. 1$lJ1e ll!W<lty 
oIWcl!;!i-rJl(ner&~,IDc" 
and Il; 00110 be !JSed In wtlJic or In 
jllllt b' ""Y 0If"" projact ",iII1Wt It .. "'_atl_1lO<I ~'W"d1-c.m.r 
&~. ~1C. 
.9.~§!9.t:,!gP'.~.Y::" ..••.... " ... " .... " ...... ",. 
.I?~.~ .. ~X:" .......................... !~~ 
.QY.t9..~~L ............. ~t~~~::~ 
.I?~}§: ....................... .. .z::J~.:.~!?!e 





Susan P. Weeks 
JAMES, VERNON & WEEKS, P.A. 
1626 Lincoln Way 
Coeur d' Alene, 10 83814 
Telephone: (208) 667-0683 
FAX: (208) 664-1684 
Attorneys for Plaintiffs 
>.Jvw . ~-.-- --'--
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
DENNIS LYLE AKERS and SHERRIE L. 
AKERS, husband and wife, 
Plaintiffs, 
vs. 
D. L. WHITE CONSTRUCTION, INC.; 
DAVID L. WHITE and MICHELLE V. 
WHITE, husband and wife; and VERNON 
J. MORTENSEN and MARTI E. 




Case No. CV-02·222 
PLAINTIFFS' REPJ .. Y 
MEMORANDUM ON SECOND 
REMAND RE: DAMAGES 
In Marti Mortensen's ("Marti") response brief to damages, she claims 
that the location by this Court of the easement on remand changes the 
damage assessment previously made by this Court. This claim is 
inaccura.te. 
Marti prefaces this claim on the presumption that actual damages 
claimed by the Plaintiff must relate to the area not included in the 




prescriptive easement. This argument is allegedly supported by select 
citations to Ransom. v. Topaz Marketing L,P., 143 Idaho 641, 152 P.3d 2 
(2006). However, the selected portion of the case cited does not support 
Marti's contention that damages on remand are sharply limited given the 
location of the prescriptive easement. 
In Ransom v. Topaz Marketing L.P., the parties did not dispute that 
Lower had an express easement across Farr West's property. As noted by 
Marti In her briefing, when a party has an express ingress/egress 
easement, it is not trespass to construct a road over the easement, nor 
does it require the servient estate's permission. However, as recognized by 
the Ransom court, a party can. exceed the scope of developing an express 
easement. 
The issue on appeal in that case, as phrased by the Supreme Court, 
was: "The question becomes, what damage was the natural effect of 
creating the easement and what damage was excessive, unnecessary and 
compensable under the law." The Supreme Court proceeded to n.ote that 
the acts of trespass alleged in the matter had nothing to do with the 
creation or maintenance of the road itself. "Lower blocked off areas where 
water had traditionally crossed Farr West's property, altering the natural 
flow of the water runoff causing sink holes and sloughs." The Supreme 
Court remanded the matter to the District Court to determine if Lower 
exceeded his rights in developing the express ea.sement, and to distinguish 
between temporary and permanent damages. 




In the present case, the court had before it an express easement and 
a prescriptive easement. The scope of a prescriptive easement is much 
narrower than an express easement. 
Recognizing that "(pJrescription acts as a penalty 
against a landowner[,]" this Court has stated prescri,ptive 
rights It should be closely scrutinized and limited by the 
courts." Gibbens v. Weissho.upt, 98 Idaho 633,638, 570 P.2d 
870,875 (1971). The scope of a prescriptive easement is fixed 
by the use made during the prescriptive period. Elder v. 
Northwest Timber Co., 101 Idaho 356,359,613 P.2d 367,370 
(1980); Gibbens, 98 Idaho at 638, 570 P.2d at 875 (quoting 
Bartholomew v. Staheli, 86 Cal.App.2d 844, 195 P.2d 824, 
829 (1948)). The holder oithe prescriptive easement "may not 
use it to impose a substantial increase or change of burden 
on. the servient tenement." Gibbens, 98 Idaho at 638, 570 
P.2d at 875 (quoting Bartholomew, 195 P.2d at 829). 
Beckstead v. Price, 146 Idaho 57, 61, 190 P.3d 876, 880, 883-884 
(2008). 
In Beckstead, supra, the Court also analyzed the duty of 
maintenance on a prescriptive easement. 
The owner of the servient estate does not have a duty 
to maintain the easement. Walker lJ. Boozer, 140 Idaho 451, 
455, 95 P.3d 69, 73 (2004). The owner of the dominant estate 
has the duty to maintain the easement even when the 
servient estate landowner uses the easement. Id. at 456, 95 
P.3d at 74. "That duty requires the easement owner maintain, 
repair, and protect the easement so as not to create an 
additional burden on the servient estate or an. interference 
that would damage the land, such as flooding of the servient 
estate." Id. However, the dommant estate owner's duty to 
maintain does not require the dominant estate "to maintain 
and repair the easement for the benefit of the servient estate." 
Id. When a servient estate owner seeks contribution they 
must show the dominant estate owner's maintenance created 
an additional burden or an interference that would damage 
the servient estate. Id. 
[A]bsent a showing that the easement owners' 
maintenance of the easement created an additional burden or 
interference with the servient estate, the servient estate 




cannot dictate the standard by whi.cb the easement should be 
maintained, expend funds to maintain it to the level desired 
by the servient estate and then. seek reimbursement for those 
expenditures and contribution for future expenditures from 
the easement owners. 
Beckstead v. Price, 146 Idaho 57, 61, 190 P.3d 876, 880, 885-886 
(2008). 
In the present case, Akers and the Defendants both used the 
easements in common. Akers had maintained the road for their own use 
without contribution from the dominant estates. Before Defendant bega:n 
digging and using heavy equipment across the easement, the road was a 
well maintained road. After Defendants "maintenance" efforts, the road 
was a disaster and Akers property was flooding due to the change in 
drainage patterns caused by Defendants' excavation. 
n. 
ACTUAL DAMAGES 
Marti argues that certain items of damage claimed by Akers should 
not be awarded against Defendants Mortensens. Specifically, with respect 
to Item II, Marti argues it is inappropriate to give such an award because 
Akers failed to prove that comparable damages would not have occurred 
from the dominant estate owners' use of the easement. Although not clear I 
apparently it is Marti's contention that over the course of years, the road 
would be damaged through use and need to be repaired. Marti cites to no 
case law in su,pport of her contention that an award of damages should not 
be granted if the person causing the damage accelerated what might occur 
over time. Further, the testimony cited by Plaintiffs in their opening 




memorandum demonstrates that the damage by Defendant to the 
easemen.t road was excessive and unnecessary because it was not done to 
maintain the easement. Instead it was purposeful acts done to damage the 
easement road or acts done with utter disregard as to the damage that was 
being done to the road. Therefore these damages are compensable under 
the law. 
In fact, this court found in Additional Finding of Fact RE: Damages 
No. 2.a that the cost assessed was to repait and restore the road surface to 
its original condition, including repairing water damage, and restoring the 
"bog" area, which damages were caused because Defendants chose to run 
tracked equipment across the road surface rather than transporting it on a 
trailer, which would have been the reasonable and prudent course of 
action. Finding No. 2.b awarded costs for restoring Akers' permitted 
approach lying outside the easement. 2.c reimbursed costs to remove dirt 
dumped on Akers property outside the easement area. 2.d awarded costs 
for labor and equipment to Akers for repairing damage to the approach and 
restoration of the land outside the easement area. 2.e awarded costs for 
repair of the fence and gate posts lyin.g outside the easement. Such 
damages did not result from an ordinary exercise of use of the easement. 
On Item m, Marti argues that the removal of survey stakes, to the 
extent they occurred on the easement, are not compensable. Marti 
presents no evidence that the easement stakes were within the prescriptive 
easement area. Further, she presents no argument that pulling survey 
stakes was a necessary act to exercise Defendants ~ rights over either the 
PLAINTIFFS' REPLY MEMORANDUM ON SECOND REMAND RE: DAMAGES -
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express easement or the prescriptive easement. Finding No. 2.k awarding 
the cost to restore the survey stakes was appropriate. 
On Item VI, Marti argues that the allowed use of the prescriptive 
easement would still have caused water diversion on Akers property. Marti 
cites no mdence for this proposition. Further, Ransom., supra, indicates 
that a user of an easement may not alter the easement so as to create a 
water trespass on the servient estate. Along these same lines of analysis, 
our Supreme Court :in discussing contribution by a dominant estate to a 
servient estate held that a servient estate can seek contribution when the 
dominant estate holder's maintenance creates an addition burden or 
interference that damages the servient estate: 
The owner of the servient estate does not have a duty to maintain. the 
easement. Walker 11. Boozer.. 140 Idaho 451, 455,95 P.3d 69~ 73 
(2004). The owner of the dominant estate has the duty to maintain 
the easement even when the servient estate landowner uses the 
easement.ld at 456,95 P.3d at 74. "That duty requires the easement 
owner maintain, repair, and protect the easement so as not to create 
an additional burden on the servient estate or an interference that 
would damage the .land, such as flooding of the servient estate." Id 
However, the dominant estate owner's duty to maintaln does not 
require the dominant estate "to maintain and repair the easement for 
the benefit oftbe servient estate." Id When a servient estate owner 
seeks contribution. they must show the dom.in.ant estate owner's 
maintenance created an additional burden or an interference that 
would damage the servient estate.ld 
[A]bsent a showi.ng that the easement owners' maintenance of the 
easement created an additional burden OT inte:rference with the 
servient estate, the serv;ent estate cannot dictate the standard by 
which the easement should be maintaine~ expend funds to maintain 
it to the level desired by the servient estate and then seek 
reimbursement for those expenditures and contribution. for future 
expendiru.res from the easement owners. 
Becksteadv. Price, 146 Idaho 57, 190 P.3d 876, 885-886 (2008). 




It is beyond cavil that the Defendants' actions under the guise of 
m.a;intenance interfered with the servient estate and created an additional 
burden on the servient estate that exceeded the scope of using and 
mainta:ining either the express easement or the prescriptive easement. 
On Item vn. Marti argues the location of the tree is unclear. While 
its location may not be pinpointed with surveying accuracy, it is clear it 
was not within the prescriptive easement from the photographic evidence 
presented. It sat to the side of the travel way established through 
prescription. Thus, the court's award in Finding 2.f was appropriate and 
should be reinstated. 
IlL 
TREBLE DAMAGES 
Marti. argues that this Court is unable to award treble damages 
because "no trespassing" signs must be posted "along such real property". 
Marti does not contend that Akers did not have the property posted. 
(Except for those occasions when Defendants took the signs down and left 
them at Akers' residence.) Rather, Marti interprets the statute to require a 
posting along the boundar.y of the prescriptive easement and claims that 
the postings were inadequate because the boundary of the prescriptive was 
unlo:1own as there was no court ruling yet. 
There is no requirement in the statute or any case law that the 
sign be alon.g the boundary of the preScriptive easement. In addition, I.e. § 
6-202 allows for treble damages without the posting of signs if there is tree 
PLATNTIFFS' REPLY MEMORANDUM ON SECOND REMAND RE: DAMAGES -
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damage regardless of posting of signs as. the statute is worded in the 
disjunctive. 
The record is replete with evidence that no trespassing signs were 
posted in multiple locations, many of which were along the easement road 
and one of which specifically included Defendants names on it. There was 
one on the Akers' gate on the curved portion of the road, there was one 
along the road on the portion that was express easement (near the bog) 
just beyond the disputed triangle area (Plaintiffs' Exhibit 79, page 1, 
photograph 13.' Another of the signs was at the property corner 
immediately adjacent to the prescriptive easement. (See Plaintiffs' Exhibits 
84, 176.) In fact, in one photograph submitted as evidence, the 
Defendants' backhoe is actually excavating next to the no trespassing sign 
at the property comer adjacent to the prescriptive easement. (Plaintiffs' 
Exhibit 79, page 1, photograph 8.) Thus, it was appropriate for this Court 
to treble the damages. 
m. 
PUNITIVE DAMAGES. 
Marti maintains that the acts that support an award of punitive 
damages must have occurred outside the easement area. Plaintiff relies on 
Weo.ver v. Stafford, 134 Idaho 691, 700, 8 P.3d 1234 (2000) for this 
proposition. The Weaver case does not stand for this proposition. Rather, 
Weaver v. Stafford., supra, stands for the proposition that punitive damages 
may be awarded in a trespass case when the defendant acted in a manner 
that was outrageous, unfounded, unreasonable, and in conscious disregard 
PLAINTIFFS' REPLY MEMORANDUM ON SECOND REMAND RE: DAMAGES -
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of the plaint.iff's property rights. Further. in Bumgarner '1.1. Bumgarner, 124 
Idaho 629, 773, 862 P.2d 321, (Ct. App. 1993), the Supreme Court held 
that: "An award of punitive damages will be sustained on appeal only when 
it is shown that the defendant acted in a manner that was 'an extreme 
deviation from reasonable standards of conduct, and that the act was 
performed by the defendant with an understanding of or disregard for its 
likely consequences.' TIle justification for punitive damages must be that 
the defendant acted. with an extremely harmful state of mind, whether that 
state be termed "malice, oppression, fraud or gross negligence"; malice, 
oppression, wantonness"; or simply "deliberate or willful." (Citations 
omitted)." 
This Court found that Defendants, without authority or proper 
permits, commenced excavation work on plaintiffs' real property. Finding 
No. 44. Defendants were red tagged by Kootenai County and issued a stop 
work order. Finding No. 45. Defendants knew prior to excavation that the 
scope of the easement had been at issue between Plaintiffs and Defendants' 
predecessor in interest. Finding No. 46. Defendants intentionally ignored 
Plaintiffs' requests not to trespass. Finding No. 47. Defendants were cited 
a second time by Kootenai County for dumping fill dirt and excavating 
without a proper site disturbance permit. Finding No. 49. Defendant 
Mortensen has violated the subdivision or.dinance on prior occasions and 
harmed innocent purchasers of property. Finding No. 50. 
Nothing related to the location of the prescriptive easement across 
Parcel B changes these findings. The acts that justified this award were 
PLAINTIFFS· REPLY MEMORANDUM ON SECOND REMAND RE: DAMAGES -
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unrelated to the Defendants proper exercise of their rights on either the 
express easement or the prescriptive easement, even considering the 
location of the prescriptive easement determined on this second remand. 
In the present case, the record contains substantial evidence that 
White's and Mortensen's actions were an extreme deviation from 
reasonable standards of conduct. Given the above findings m.ade by this 
Court, it is clear this case extends beyond a mere violation of a servient 
estate's property rights due to an uncertain. prescriptive easement and 
unintentional trespass. 
Many of the acts complained of took place during the litigation. In 
this case, punitive damages were properly awarded given defendants 
threats, disruption of use of the easement, intentional damage to the 
easement, blocking of the easement, intentional damage to property 
outside the easement, excavation without a proper site disturbance permit, 
which would have addressed drainage issues and prevented the water 
trespass that occurred, and Jeny Mortensen's pattern of violating the 
subdivision ordinances in. pursuing a profit. See Village of Peck v. Denison, 
92 Idaho 747, 450 P.2d 310 (1969). Thus, the punitive damage award 
should be reinstated as they serve the public policies of punishing a 
defendant for outrageous conduct and of deterring future like conduct. 
Marti also contends that the court has awarded treble damages and 
punitive damages for the same acts, which is duplicitous. In addressing 
this issue, Bumgarner provides that the proper focus of inquiry is not 
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whether the plaintiff obtained a double recovery, but whether the 
defendant has incurred multiple penalties for the same wrongful act. 
Defendants were not punished twice for the same wrongful acts. As 
in Bumgarner; this Court in granting this the punitive damages award 
, 
focused on the Defendants' act of subdividing and road building--
undertaken in defiance of applicable ordinances, which acts were distinct 
from the damage to the road and property occasioned by the acts of 
trespass. The Court also focused on Defendants' action taken in violation 
of this Court's permanent injunction issued :in the matter. Further 
consideration was given to the fact tbat the Defendants tried to bring 
prosecution to manipulate the legal system and intimidate Akers and that a 
witness, Bill Reynolds, was threatened to influence his testimony. Thus, 
the award of punitive damages is supported by substantial and competent 
evidence, even though it is conflicting. 
In the alternative, relying on Cox u. Stolworthy, 94 Idaho 683, 688-
89, 496 P.2d 682 (1972) Marti argues that even if this court finds separate 
acts justi.fyjng an award of punitive damages that a "large'" punitive damage 
award is an abuse of this Court's discretion. Marti argues that this case 
fits those category of cases discussed in Cox, supra, wherein the dispute is 
non-violent but serious, centered on an interest in real property, under 
which circumstance the appellate courts do not look favorably on a large 
punitive damage award. 
The Cox court noted in a discussion of punitive damages that it did 
not favor a large punitive damage award in a trespass case where no lives 




were endangered and the defendant did not make a practice of acting in a 
certain fashion. In the present case, these factors are different. As 
outJ1ned above, there were numerous acts in the present case that far 
exceeded what appeared to be the relatively civil disagreement that was 
analyzed in. Cox. Thus, Cox provides little guidance to assist this court in. 
determining the amount of punitive damages. This Court properly 
analyzed and weighed the relevant factors in its memorandum decision. 
For the foregoing reasons, the Court's conclusions of law 
regarding damages and order entered April l, 2004 should be 
reinstated, as should the court's judgment and decree awarding 
Plaintiffs compensatory damages for trespass in the amount of 
$17,002.85, trebled to $51,008.55, with joint and several liability. 
Shern Akers' emotion distress award of $10,000 should be 
reinstated against Mortensens and White, jointly and severally. The 
punitive damage award of $150,000 should be reinstated against 
Mortensens. The punitive damage award of $30,000 should be 
reinstated against Whites. Plaintiffs should also be entitled to seek 
ajudgment of costs and fees as permitted by rule or statute. 
DATED this 19t" day of January, 2011. 
JAMES, VERNON & WEEKS, P.A. 
~6 ~ 'Ud-
sanP. Weeks 
Attorneys for Plaintiffs 
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CLERK'S CERTIFICATE OF SERVl4;E 
I bereby certify that on the 19th clay of January, 2011) I caused to be served a 
true and correct copy of the foregoing document by the method indicated be1ow, and 
addressed to the following: 
0 U.S. Mail 
0 Hand Delivered 
Vemon J. Mortensen 
P.O. Box 1922 
Bonners Ferry, ID 83805 
0 U.S. Mail 
0 Hand Delivered 
Robert Covington 
8884 N. Government Way, Ste. A 
Hayden Lake. ID 83835 
Fax: (208) 762-4546 
Dustin Deissner 
VanCamp & Deissner 
1707 W. Broadway Ave. 
Spokane, WA 99201 
Fax; (509) 326-6978 
~ 
EJectronic Mail 
Telecopy (F AX) 
0 Overnight Mail 
r/ Telecopy (FAX) 
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Vernon J Mortensen 
PO Box 330 
Naples, ID 83847 
2089468275 
Pro Se 
STATE OF IDAHO I 
f/~~~;Y OF KOOTEHAltSS 
'2011 JAN24 PH 12: 16 
CL~ DISTRICT COURT 
~pt~-
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
DENNIS LYLE AKERS and SHERRIE L Case No. CV -02-222 
AKERS, husband and wife 
Plaintiffs, MOTION TO CORRECT 
FiNDiNGS OF FACT, 
CONCLUSIONS OF LAW 
AND ORDER, flied 1-2-3 
and 
vs rViErviORAi~DUiVi DECiSiOi..J Ai..JO 
ORDER ON RECONSIDERATION, 
D.l·WHiTE COi..JSTRUCTION, ;r~c; ON r.JEW TRIAL iSSUES, AND 
DAVID L. WHITE and MICHELLE V. WHITE ADDITIONAL FINDINGS OF FACT, 
husband and wife, and VERNON j. CONCLUSiONS OF LAW 
MORTENSEN and MARTI E. MORTENSEN REGARDING DAMAGES AND 
Defendants. ORDER fiied 4-1-04 
MOTION TO CORRECT Page 1 
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Defendant Vernon J Mortensen comes forward and respectfully motions this 
Court to CORRECT ERRORS in THIS COURT'S FINDINGS OF FACT, CONCLUSIONS 
OF LAW and ORDER, filed 1-2-03 and THIS COURT'S MEMORANDUM DECISION 
AND ORDER ON RECONSIDERATION ON NEW TRIAL ISSUES, AND CONCLUSIONS 
OF LAW REGARDING DAMAGES AND ORDER filed,4-1-04. 
Dated !-2-Lf -;2.0! ! 
CERTIFICATE OF SERVICE 
Vernon J. Mortensen certifies: 
I hereby certify that i caused to be served a true and correct copy of the foregoing 
document by the methods indicated below, and addressed to the following: 
Susan P. Weeks 
1626 Lincoln Way 
Coeur d' Aiene, iD 83814 US Mail, Fax and Eiectronic Mail 
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Robert Covington 
8884 N. Government Way, Stc. A 
Hayden Lake iD 83835 US Mail and Electronic Mail 
Van Camp and Deissner 
1707 W. Broadway Ave. 
Spokane, WA 99201 U.S. Mail and Electronic Mail 
Dated, /--2Lj - 2-0// 
Vernon J. Mortensen 
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Vernon J Mortensen 
PO Box 330 
Naples, JD 83847 
2089468275 
Pro Se 
2011 JAN 24 PH 12: .,. . .7 
:~CDURT 
DEPUTY ~ 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI 
DENNIS LYLE AKERS and SHERRIE L Case No. CV -02-222 
AKERS, husband and wife AFFIDAVIT IN SUPPORT OF 
Plaintiffs, MOTION TO CORRECT 
FINDINGS OF FACT, 
CONCLUSIONS OF LAW 
AND ORDER, filed 1-2-3 
and 
vs MEMORANDUM DECISION AND 
ORDER ON RECONSIDERATION, 
D.L WHITE CONSTRUCTION, INCi ON NEW TRIAL ISSUES, AND 
DAVID L. WHITE and MICHELLE V. WHITE ADDITIONAL FINDINGS OF FACT, 
husband and wife, and VERNON J. CONCLUSIONS OF LAW 
Mortensen and MARTI E. REGARDING DAMAGES AND 
Defendants. ORDER filed 4-1-04 
AFFITAVIT IN SUPPORT OF CORRECTING Page 1 
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VERNON J. MORTENSEN being duly first sworn deposes and says: 
I have carefully read this Court's FINDINGS OF FACT, CONCLUSIONS OF LAW and 
ORDER filed 1-2-03 as well as this Court's MEMORANDUM DECISION AND ORDER 
ON RECONSiDDERATION ON NEVv TRiAL iSSUES, AND ADDiTIONAL FiNDiNGS 
OF FACT, CONCLUSIONS OF LAW REGARDING DAMAGES and ORDER filed 4-1-
04 and compared this Court's findings with the Trial Transcript. In so doing I have 
clearly identified errors. Though out this affidavit, I compare findings of this court that 
are contradicted by the Trial Transcript and thus in error. I also point out errors wherein 
claimed facts are not supported by the Trial Transcript. 
This Court awarded punitive damages in the amount of $150,000.00 along with 
other damages against Mortensens. However in making that determination this Court 
relied on~~E!d errors contained in this Court's FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND"ORDER, CV. NO. 1-02-222, filed 1-2-03, and MEMOAANOAM 
DECISION AND ORDER, AND ADDITIONAL FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND ORDER, filed 4-1-04. 
This Court justified punitive and treble damages against Mortensens based on 
this Court's opinion that Mortensen was a repeat offender who in the past," has bought 
property low, sold quickly for a marked increase, then found himself in litigation because 
of lack of access to that property". However, there is no testimony in the Trial Transcript 
that discusses or even suggests that Vernon J Mortensen, prior to Akers vs. White and 
Mortensen, has ever been involved in any litigation concerning lack of access. 
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Judge Mitchell: This Is not the first time Mortensen has bought 
property iow, soid quickly for a marked increase, then found himself in litigation because 
of lack of access to that property. (MEMORANDAM DECISION AND ORDER, AND 
ADDITIONAL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER page 26, 
lines 11-13, filed 4-1-04) 
There is no testimony in the Trial Transcript indicating Mortensen has ever been 
in another litigation concerning lack of access and in the present suit Akers have been 
defeated in their claim that Mortensens do not have legal access to their property 
across Akers' land. 
The above conclusion by this Court that "Mortensen has bought property low, 
soid quickly for a marked increase, then found himself in iitigation because of lack of 
access to that property" is incorrect. 
Below this Court attributes bad deeds to Vernon J Mortensen regarding his land 
dealings but are not supported by the Trial Transcript. 
Judge Mitchell: Vernon Mortensen (Mortensen) purchased 
sixty acres near Plaintiffs' property after the commencement of the instant lawsuit. 
Mortensen is now in the process of developing this property. He is subdividing said 
sixty acres into five-acre parcels and has soid four of these parcels. Mortensen has 
been in a dispute with an adjoining landowner regarding whether or not Mortensen 
illegally subdivided this property and whether or not he has an easement to his 60-acre 
development. The easement-road dispute regarding access to these 60 acres is 
substantially similar to the dispute in the present case in that Mortensen is attempting to 
develop land with a disputed access and sell parcels of land to innocent purchasers, 
thereby leaving the innocent purchasers with potential disputes with adjoining 
landowners, Kootenai County, the Fire District and the Highway District. Mortensen's 
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testimony at Tr. Vol. III, p. 1425, L. 24-p. 1426, L. 7. Mortensen has utilized 
substantially the same development strategy in the past. If not deterred he is likely to 
engage in this conduct in the future. Scott Rasor testified about Mortensen's prior land 
development projects that harmed innocent Idaho land owners. Tr. Vol II , p. 539, L. 3-
p. 540, L.20. Mortensen admitted he is now developing and selling forty acres near the 
subject property in spite of another easement road dispute similar to the present case. 
Tr. Vol. III, p. 1425-p. 1426, L.7. Even Mortensen's own expert Kiebert testified that he 
has testified in litigation on the Mortensen's behalf on more than one occasion, that he 
has worked on subdivision projects for Mortensen before and that some of these 
projects that Mortensen has sold have not been surveyed, that Mortensen works too 
fast in selling lots before they are surveyed, and that he has told Mortensen that it is not 
prudent to do that. (MEMORANDAM DECiSiON AND ORDER, AND ADDiTiONAL 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER pages 23 and 24, 
paragraph 31 filed 4-1-04) 
This Court's above assertions are not supported by the Trial Transcript and are in 
error. The Trial Transcript does not support this Court's assertions. 
James: And you have not obtained a subdivision, 
approval for a subdivision for either of these parceis, correct? 
Mortensen: No, I have not. One wasn't required. 
James: And you'ye divided them into 
five-acres parcels to sell, correct? 
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Mortensen: I didn't do the divisions. The fellow who I bought 
them from had already done them, and they had been grand fathered in. (Emphasis 
added). (see Trial Transcript p. 1428,11. Lines 2-10) 
James: But my question is don't you agree it's your duty 
to do your research to assure when you sell these properties to people that - the 
innocent purchasers that that there isn't potential or ongoing litigation? 
Mortensen: Yes, and I think it's my duty to hire the 
professional people "A/ho are much more knowledgeable than me to make those 
determinations and that is to deal with the title companies. I believe it's also my duty to 
go down and talk with the planning and zoning and, uh, what I am doing is correct. I 
have done every one of those things- I've done all that due diligence, and I've been 
totally honest with David V"hite, not only is he not suing me, uh, he- he and I didn't even 
know each other. I believe he has a great, uh, deal of respect for me and has total 
confidence in my honest and integrity. (See Trial Transcript, p. 1436, lines 5-24) 
James: And are you aware that there is a stop - or that 
the county has stopped realtors from selling any more of the property because of an 
illegal subdivision? 
Mortensen: I know that is not true because I'm the one who 
is in charge of selling it. The realtors don't sell it. I have my own personal - I have my 
own personal people who do that, and nobody's stopped them and nobody's notified me 
and nobody's notified them, so I don't believe you. (See Trial Transcript, p. 1428-1429, 
lines 23-25, 1-7). 
Mortensen testified he had done his due diligence. His testimony was also 
uncontroverted. 
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Scott Rasor, witness for Akers, make a vague allegation "that he did make splits that did 
not conform with the ordinance." Yet he did not identify the ordinance that was not 
conformed to, nor where the property was located, to whom the property had been sold 
or even the year when it happened. What this Court refers to as "Scott Rasor testified 
about Mortensen's prior land development projects that harmed innocent Idaho land 
owners"; Scott Rasor said this: "I've had a lot of other call" and "that name has come up 
before". 
Also the Trial Transcript does not support that "Mr. Kiebert has testified in litigation on 
Mortensen's behalf on more than one occasion", or that Mr. Mortensen has broken any 
laws. 
Continuing, the Trial Transcript establishes that Judge Mitchell repeatedly arrived at 
nonfactua! conclusions wherein he interchanged names, and dates and refused to 
believe Vernon J Mortensen's testimony even when Dennis Akers testified the same as 
Mortensen. This Court's incorrect interpretations of testimony concerning events, times 
and persons were used to formulate this Court's conclusions thus the conclusions must 
also be incorrect. This court concluded that Vernon J Mortensen knew he didn't have 
an easement at the time he purchased Peplinskis' property and knew he was reliant on 
Akers permission. This Court came to that conclusion believing Vernon J Mortensen 
met with Dennis Akers prior to purchasing Peplinskis 160 acres, that they discussed the 
easement situation, walked the road, and at that time Akers gave Mortensens 
permission to use Akers' road. This Court then concluded that since Vernon J 
Mortensen knew he could only use the road with Akers' permission yet continued to use 
the road after permission had been revoked; his trespass was malicious, deceitful and 
involved trickery. The following review of the Trial Transcript establishes that this courts 
beliefs and conclusions are in error. This Court mistakenly believed that Akers met with 
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Mortensen before Mortensen purchased the Peplinskis property and at that time gave 
Mortensen permission to use Akers' road. 
Judge Mitchell: This court also finds credible the testimony of Dennis Akers that 
Mr. Mortensen (emphases added) left a card in Akers' door wanting Akers to call, that 
Mortensen ( Emphases added) was going to buy the land from Peplinskis (emphases 
added) the next day, that Akers then gave Mortensen (emphases added) permission, 
and all proceeded well until defendants (emphases added) comparatively recently 
began altering the roadway. The court finds that account more credible than Mr. 
Mortensen's testimony on direct in defendants' case in chief that a couple of months 
after he purchased from peplinskis, Mr. Mortensen spoke with Dennis Akers about a 
truck blocking the driveway, (Emphases added) whereupon Mr. Mortensen informed 
Akers that he was the new owner, and Akers allegedly said, "no way you're the new 
owner because Peplinskis are in the middle of a lawsuit." This Court is persuaded by 
Dennis Akers testimony on rebuttal that his deposition was taken on March 6, 1995 
because that lawsuit brought by the Peplinskis against Akers had not yet resolved, that 
this was after Mortensens had purchased and in that deposition Dennis Akers testified 
that he told the new purchaser the location of the easement. (Emphases added) 
(FINDiNGS OF FACT, CONCLUSiONS OF LAW' AND ORDER, ev. NO. 1-02-222, 
Filed 1-2-03, paragraph # 4, page 20) 
The Trial Transcript, however, establishes that this Court confused Vernon J 
Mortensen with David White. It was David White who left his card in Akers door and 
subsequently met with Akers the next day; thus this Court also erred with the time. 
David White was considering purchasing property from Mortensen in 2001 not 
Mortensen considering purchasing property from Peplinskis in 1994. 
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Attorney James: Now, prior to Mr. Whiter purchasing (Emphasis added) any of 
this 160 acres as you did to Mr. Mortensen. 
Dennis Akers: Right. 
Attorney James: Just briefly describe the encounter and what you imparted to 
him. 
Dennis Akers: I came home one night and found his card in my front door with a 
note on it to please call him, and I had no idea who he was. I called him and he asked 
if he could have permission to come up and sit down with me, that he was gonna 
purchase the property from Mortensen. (Trial Transcript, Case NO. CV 02-222, Pages 
559, Iines3-15). 
The trial transcript also establishes that Dennis Akers' deposition was taken in 
March 6, 1995 and he still did not know that Mortensens had purchased the Peplinskis' 
property. Mortensens purchased the Peplinskis property in September of 1994, more 
than 6 months prior to Akers' deposition being taken in March 6, 1995 and he still did 
not know Mortensens had purchased Peplinskis' 160 acres. 
Reagan: And finally your deposition. I'm gonna hand you the original of your 
deposition taken March 6, 1995, because at that point in time this case had not been 
rsso!vsd b8tVJ8Sn you and the Peplinskis? 
Akers: Right 
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Reagan: Ok. And I'd like to have you turn to page 19. 
Akers: Okay. 
Reagan:_ And I'll read the last question on Page 19 and the last portion of that 
question on Page 20 and you read the answer, or we'll just go through line 5 on Page 
20 as well, so starting on Page 19, Line 25, the question that was asked, "Now, you 
know the Peplinskis have sold the property?" What was your answer? 
Akers: "Uh- hUh." 
Reagan: Okay. So as of the date of this deposition, March 6, 1995, before this 
matter is resolved you know that the Peplinskis have already sold the property? 
Akers: I didn't know that. I was told. I hadn't been shown nothing. 
Reagan: If you didn't know why did you answer in the affirmative? 
Akers: They told me that they'd sold it, but I hadn't seen nothing. 
Reagan: Okay. Did you have any reason to dispute that the property had been 
sold from the Peplinskis to Mr. Mortensen? 
Akers: I didn't know. 
Reagan: You didn't know who bought the property? 
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Akers: No. They never said nobody's name or anything. All they said was that it 
could've been sold. 
(Trial Transcript, Case No. CV 02-222, page 991, lines 13-22) 
Reagan: Okay. Isn't it true that you knew that Mr. Mortensen had purchased the 
property at the time your deposition is taken on March 6, 1995? 
Akers: Does it have his name in here somewhere? 
Reagan: "Yes" or "no", Mr. Akers. 
Akers: I don't know because at my deposition I never was told anybody's name 
or anything that I can remember. (Trial Transcript, Case No. CV 02-222, page 993, 
iines 18-25) 
Later, James questions Akers. 
James: At the time you entered the settlement agreement what was your 
understanding whether or not the Peplinskis had ownership interest in that property? 
Akers: Well, 1- I assumed they still owned it. I knew there was people that were 
trying to buy it. (Trial Transcript, Case No. CV 02-222, page 995, lines 10-16) 
The Trial Transcript also includes Dennis Akers' testimony supporting 
Mortensens' testimony that this Court refused to believe that Mortensen hadn't met 
AFFITAVIT IN SUPPORT OF CORRECTING Page 10 
0444 
Akers until months after he had purchased the property at a time when Dennis Akers 
had blocked the road. 
Earlier in the trial Reagan Questioned Akers: 
Reagan: In fact, isn't it true that you didn't even know at the time Mr. Mortensen 
purchased the property that he had purchased the property? 
Akers: Right 
Reagan: How long until after Mr. Mortensen purchased the property did you find 
out he'd actually bought it? 
Akers: The day that he came up and told me. 
Reagan: In fact, didn't he approach you on this day you're speaking of because 
you had blocked the road? 
Akers: Yes. 
Reagan: He came to tell you to move your truck, didn't he? 
Akers: He come to tell me that he was the owner, and I had a deal with 
Peplinskis to keep the hunters and people off of there. 
Reagan: And that deal was to lock the gate during the hunting season? 
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Akers: That was to block or do whatever we needed to keep people out of their 
property, and that's why the cable was up. That's why there's a gate- locked gate. 
Reagan: Did you move your truck when Mr. Mortensen told you to move it? 
Akers: He didn't tell me to move it. He asked me, and yes I did. (Trial 
Transcript, Case No. CV 02-222, page 612, lines 7-25 page 613, lines 1-6) 
Judge Mitchell makes repeated mistakes arriving at false conclusions, 
unfavorable to Mortensen, even when his conclusions are contrary to both Mortensen's 
and Akers' testimony. Below, this court concludes that Mortensens travel on the access 
road was rare even though both Vernon J. Mortensen and Dennis Akers testified that 
Mortensen used the road continuaiiy. 
Judge Mitchell: Mr. Mortensen testified he never asked 
Akers for permission to use any part of the road since he purchased in 1994, that he 
never tried to hide his travel from plaintiffs, although the frequency of his travel was 
rare. (FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER, Cv. NO. 1-02-
222, Filed 1-2-03, paragraph # 4, page 20) 
Reagan: Besides logging what other uses did Mr. Mortensen make of the road 
during his ownership of the property? 
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Akers: Urn, I have no idea. He ran a backhoe up there day and night 
constantly making changes doing something. I don't know what he did. It was none of 
my business so- (Court Transcript CV No. -02-222 page 627, lines 19-25) 
This Court's conclusion that Vernon Mortensen's travel on the access road was 
rare is in error and also shows a bias towards Mortensen. 
This Court confused Mortensen for White and the year 2001 for 1994 a second 
time. 
Judge Mitchell: At the time Mortensen (Emphasis added) was considering 
purchasing this property, Sherrie Akers testified she received a phone call from Stewart 
Title, calling on behalf of Mortensen ........ ( EXCERPT FROM FINDINGS OF FACTS 
filed 1-02-222, page 12/27 lines 15-18) 
Let's look at the Trial Transcript. 
Attorney James: Prior to Mr. White, (emphases added), purchasing any 
property here did you receive a call from any of his agent, any of his people? 
Sherrie Akers: I received a call from the title company in Boise. 
Attorney James: And. 
Sherrie Akers: The Stewart Title Company. 
(Trial Transcript page 408, pages 17-23) 
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This called occurred seven years after Mortensen had purchased from Peplinskis and at 
the time White was considering purchasing from Mortensen. This Court's repeated 
errors are always indulgence arguments favorable to Akers. 
Acknowledging these errors is vital. The harshness Judge Mitchell dealt out to 
Mortensens was supported by his belief that Vernon J. Mortensen knew he could only 
access his property with Akers' permission and since Akers withdrew their permission 
and Mortensen continued to use the road then his trespass was malicious, wanton, 
deceitful and full of trickery. Judge Mitchell arrived at these conclusions believing 
Vernon J. Mortensen met with Dennis Akers before he purchased the Peplinskis 
property, they discussed things and at that time Dennis Akers granted Mortensens 
permission. The Trial Transcript establishes this Court confused the facts. Nowhere in 
the Trial Transcript is a time or place or event established when Akers gave Mortensens 
permission. A correct rendering of the Trial Transcript does not indicate that 
Mortensens use of the access road was in any form malicious, deceitful or involved 
trickery. 
This Court's conclusion that Mortensen excavated on Akers property is an error. 
Every witness including Dennis Akers who testified with regard to any excavation 
testified that it was David White excavating on White's property. 
Judge Mitchell: On or about January 3, 2002, defendants, without 
authority or proper permits, commenced excavation work on plaintiffs' real property in 
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an attempt to widen plaintiffs' driveway and lover its grade for defendants' housing 
development. In doing so, defendants excavated portions of plaintiffs' real property, 
dumped dirt and gravel on plaintiffs' real property, damaged plaintiffs' fence, gate, lock, 
tree and other parts of plaintiffs' property. (FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND ORDER, filed 1-02-222, paragraph, Page 15, paragraph # 44.) 
The Trial Transcript clearly establishes that Mortensen did not excavate on Akers 
property. Even Dennis Akers testifies that the excavation was not on his property. 
Reagan: Okay. I think you testified earlier in fact about that they dug down 
twenty feet? 
Akers: That was a guess. 
Reagan: Where? 
Akers: On their property. 
Reagan: On their property? 
Akers: (Nods head) 
Reagan: Okay. Would that have made it lower than the existing road that portion 
of road on your property? 
Akers: Would it make it lower? 
Reagan: Yeah. After the Defendants dug down on their property was it lower 
than the road that was on your property? 
Akers: Yes. 
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See Trial Transcript page 621, lines 12-25 (emphasis added) 
The Trial Transcript clearly establishes that it was White who did the excavation on 
White's property 
This Court's conclusion that Mortensen and White entered into a business 
relationship and together planned a housing development is an error. Vernon J. 
Mortensen established with his testimony that he did not develop land or build houses. 
On various occasions during the trial Mortensen testified that he never entered into a 
business relationship with White. There is no testimony in the Court record establishing 
that White and Mortensen where ever partners in any business venture or otherwise. 
Judge Mitchell: Sometimes between December 2001 and January 2002, 
defendants White and Mortensen entered into a business relationship, whereby both 
parties planned to widen plaintiffs' single family permitted approach and driveway to 
accommodate their planned housing development. 
(FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER, filed 1-02-222, 
paragraph, Page 14, paragraph # 37.) 
This Court's conclusion above is in error. Vernon Mortensen testified in Court 
that he is not a developer and does not build houses. 
James: You also buy land, improve it and resell land for a profit. 
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Mortensen: I buy land and sell it for a profit. 
James: And you improve it? 
Mortensen: I don't put in septics or power or that type of thing. 
James: But you make improvements to the land? 
Mortensen: Well I wouldn't -I would say more that I'm a speculator. I 
buy land to resell but not to improve. I don't built houses. I don't put in sewers. I buy 
the land in large parcels and sell it in smaller parcels. 
James: Okay. 
Mortensen: I'm not a developer. (Trial Transcript Page 196, lines 12-
25). 
Mortensen's testimony was uncontroverted. The Trial Transcript does not 
support the claim that Vernon J. Mortensen and David White were partners. 
The Trial Transcript Supports the fact that Mortensen helped create a path 
around the gate Dennis Akers wrongfully placed in the road and also that Mortensen 
slid into Akers fence while trying to squeeze around barricades Akers wrongfully placed 
in the road. The Trial Transcript does not support Mortensen's involvement with any 
other alleged damages to Akers property. 
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This Court claims Mortensen "intentionally drove through Akers' barbed wire 
fence". Mortensen and Reynolds, Akers' witness, both testified it was not intentional an 
resulted while Mortensen was trying to get around barricades Akers had placed in the 
road contrary to this Court's Mandate to leave the road open. 
Judge Mitchell: Defendant Vernon Mortensen intentionally 
drove through Akers' barbed wire fence .. (MEMORANDAM DECISION AND ORDER, 
AND ADDITIONAL FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER page 
21, paragraph 21, fi led 4-1-04) 
Reagan: Do you have any reason to believe that Mr. 
Mortensen's truck hitting Akers' fence was intentional? 
Reynolds: No. 
Reagan: In fact, that day didn't the Akers have some 





They did, didn't they? 
Uh-hmm. 
Reagan: Would you agree that those vehicles were 
blocking at least this curved portion as shown on Plaintiffs' 6? 
Reynolds: Yes. 
Facts 38 and 39 are in error. Scott Rasor testifies that he doesn't know if 
Defendants have violated any County Ordinances. 
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Judge Mitchell: By creating more than four splits, defendants 
violated Kootenai county Subdivision Ordnance 306. Plaintiffs Exhibit 74. Testimony of 
Scott Rasor. (FiNDiNGS OF FACT, CONCLUSiONS OF LAW AND ORDER, filed 1-02-
222, paragraph, Page 15, paragraph # 38.) 
Judge Mitchell: Defendants subsequent attempts to develop 
these parcels were in violation of Kootenai County Subdivision Ordinance No. 306. 
Testimony Scott Rasor. (FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER, 
filed 1-.02-222, paragraph, Page 15, paragraph # 39.) 
However, Scott Rasor testified that he did not know if Mortensen or White had 
violated any ordinances. Furthermore the Trial Transcript supports that Mortensen is 
not a developer. In addition the Trial Transcript clearly shows that the 160 acres was 
composed of two 80 acre parcels one of which Whites bought, each with independent 
10 numbers. 
Reagan: Okay. Do you have any knowledge whether or not 
either of the defendants spoke with any of the county staff prior to Defendant 
Mortensen's sale of the subject 160 acres or part of it to Defendant White? (Emphasis 
added) 
Rasor: No, 1 don't. (Emphasis added) 
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Reagan: Do you know whether or not any personnel from the 
county told either of the defendants that they were entitled to eight splits on the 160 
acres? 
Rasor: No, I don't. 
Reagan: And are you aware of any decisions or approvals by 
the Post Falls Highway district that have allowed a grade greater that twelve percent on 
an existing road? 
Rasor: 
greater than that. 
Reagan. 
Some of their own highway district roads have grades 
So whatever you testified to earlier as the general 
rules for the highway district, the fire district and the county, all of those are subject to 
exceptions and policies and variances that these agencies or the county approve on a 
case by case basis; isn't that true? 
Rasor: Yes. 
Reagan: Do you know whether or not either of the defendants 
has made application for a building permit? 
Rasor: I don't know that. (Emphasis added) 
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Reagan: Until the county makes a determination of the number 
of free splits a particular parcel is entitled to is there a violation of the free splits without 
building a house or anything else? 
Rasor: Well, if you ask the county that they will say yes, but 
we all know that properties are bought and sold that don't comply with regulations, and 
we can buy and sell in Idaho anything we want. There's nothing prohibiting it. It's only 
.when the building permit is applied for that you find out whether you have a buildable 
parcel or not. (Emphasis added) 
Reagan: Okay. Fair enough. So we don't really know what in 
this case is going to happen as far as whether or not or how many separate parcels the 
county is gonna approve for the defendants' 160 acres, do we? (Emphasis added) 
Rasor: Separate parcels under the free split rules? 
Reagan: Yes. 
Rasor: We don't. No. (Emphasis added) 
Reagan: You don't know that, do you? (Emphasis added) 
Rasor: I don't know that, no. (Emphasis added) 
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Reagan: Do you know whether or not the county has in any 
way issued any letter or any other documents saying that either of the defendants are 
currently in violation of the county's free splits? 
Rasor. Well, from what I've heard, and it's strictly rumor so I 
don't know (Emphasis added) of any documents or anything else. 
Reagan: 
added) 
How about from the highway district? (Emphasis 
Rasor: Haven't heard anything from them either except what 
I've heard second hand. (Emphasis added) 
Reagan: From the Fire District? (Emphasis added) 
Rasor: Don't know anything - no.(Emphasis added) 
(See Trial Transcript, p 550-553) 
This Court's finding 40 and 41 (FINDINGS OF FACT and CONCLUSIONS OF 
LAW AND ORDER filed 1-2-03) are in error. Vernon J. Mortensen testified in Court that 
he "..,as not planning a subdivision or housing development and his testimony was not 
controverted. This Court's findings 42 and 43 «FINDINGS OF FACT and 
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CONCLUSIONS OF LAW AND ORDER filed 1-2-03) are in error. The only testimony 
given concerning those issues was by Scott Razor and he testified he didn't know. 
This Court's finding # 44 is in error (FINDINGS OF FACT and CONCLUSIONS 
OF LAW AND ORDER filed 1-2-03). The Trial Transcript does not support the claim 
that Vernon J. Mortensen excavated on Akers' property, attempted to widen Akers' 
driveway, lower the grade of the road, planned a housing development, or damaged a 
tree on Akers' property. 
This Court's finding # 45 is in error (FINDINGS OF FACT and CONCLUSIONS 
OF LAW AND ORDER, Page 15, filed 1-2-03). The Trial Transcript does not support a 
claim that either Vernon J. Mortensen or Marti E Mortensen where ever caught by a 
Kootenai County Building Inspector engaged in unlawful excavation. 
This Court's finding # 46 is in error (FINDINGS OF FACT and CONCLUSIONS 
OF LAW AND ORDER, Page 16, filed 1-2-03). The Trial Transcript does not support a 
claim that either Vernon J. Mortensen or Marti E Mortensen attempted to widen and 
reduce the grade of Plaintiffs' driveway. Furthermore Mortensens did not need Akers' 
permission to drive on the access road west of Government Lot 2. Mortensens had a 
iegal easement across that road from the day they purchase the Peplinskis property. 
This Court's finding # 47 is in error (FINDINGS OF FACT and CONCLUSIONS 
OF LAW AND ORDER, Page 16, filed 1-2-03). Mortensens have had a legal right to use 
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the entire length of the access road from the day they Purchased Peplinskis property. 
Nothing in the Trial Transcript supports a claim that either Vernon J. Mortensen or Marti 
E Mortensen willfully trespassed on Akers' property, willfully damaged Akers' timber, or 
willfully damaged Akers fence. Bill Reynolds, Akers' witness, testified he didn't believe 
it was intentional. 
This Court's finding # 48 is in error (FINDINGS OF FACT and CONCLUSIONS 
OF LAW AND ORDER, Page, filed 1-2-03). Nothing in the Trial Transcript supports a 
claim that either Vernon J. Mortensen or Marti E Mortensen misrepresented anything to 
any agents or County Officials. Mortensens have a legal easement into their property 
across Akers' property and have had from the day they purchase the Peplinskis 
property. 
Page 17 in its entirety is in error. (FINDINGS OF FACT and CONCLUSIONS OF 
LAW AND ORDER, Page 17, filed 1-2-03). Mortensen's have had legal access into 
their property across Akers Property from the day they purchased it. 
This Court's finding # 49 is in error (FINDINGS OF FACT and CONCLUSIONS 
OF LAW AND ORDER, Page 18, filed 1-2-03). 
The Trial Transcript does not support a claim that either Vernon J. Mortensen or 
Marti E Mortensen have ever been cited for violation of any Kootenai County. 
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This Court's finding # 50 is in error (FINDINGS OF FACT and CONCLUSIONS 
OF LAW AND ORDER, Page 15, filed 1-2-03). This Court makes reference to the 
testimony of Scott Razor but does not include any part of his testimony in support of its 
finding. Mr. Razor never identifies any violation for which Mr. Mortensen has been 
cited, fined or reprimanded. Neither does he identify a single "individual" that 
Mortensen has harmed by violating any Subdivision Ordinance or in any other way. 
This Court's finding # 51 is in error (FINDINGS OF FACT and CONCLUSIONS 
OF LAW AND ORDER, Page 18, filed 1-2-03). 
The Trial Transcript does not support the claim that either Vernon J. Mortensen 
or Marti E Mortensen disregarded any County ordinance or tried to widen or alter the 
driveway on Akers Property. 
This Court's finding # 52 is in error (FINDINGS OF FACT and CONCLUSIONS 
OF LAW AND ORDER, Page 18, filed 1-2-03). The Trial Transcript does not support 
the claim that either Vernon J. Mortensen or Marti E Mortensen were engaged in any 
activities on Akers Property prior to the law suit being filed. Vernon J. Mortensen 
testified that he and Marti Mortensen where in Mexico prior to the lawsuit being filed and 
that testimony was not controverted. 
This Court's finding # 53 is in error (FINDINGS OF FACT and CONCLUSIONS 
OF LAW AND ORDER, Page 18, filed 1-2-03). 
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The Trial Transcript does not support the claim that either Vernon J. Mortensen 
or Marti E Mortensen attempted to widen Plaintiffs driveway into a 60 foot road and 
reduce the grade. Vernon J. Mortensen testified that he preferred that the road remain 
as it had always had been. 
This Court's finding # 54 is in error (FINDINGS OF FACT and CONCLUSIONS 
OF LAW AND ORDER, Page 18, filed 1-2-03). 
The Trial Transcript does not support the claim that either Vernon J. Mortensen 
or Marti E Mortensen attempted to develop or widen plaintiffs' approach or violated any 
Post Falls Highway district law. The Trial transcript reveals that Mr. Mortensen did 
assist David White in creating a detour around a gate Dennis Akers installed and locked 
contrary to the mandate of this Court to keep the road open. The Trial Transcript also 
verifies that Stewart title had purchased the area south of the gate Akers installed and 
Mortensens and Whites believed the area of the detour route around Akers gate 
belonged to them and in addition the detour route does constitute part of the area this 
Court has designated as Mortensens' easement. 
This Court's finding # 56 is in error (FINDINGS OF FACT and CONCLUSIONS 
OF LAW AND ORDER, Page 18, filed 1-2-03). 
V. J Mortensen testified that he had also maintained the road and spent $1,500 
dollars doing so. 
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This Court's finding # 57 is in error (FINDINGS OF FACT and CONCLUSIONS 
OF LAW AND ORDER, Page 18, filed 1-2-03) 
The Trial Transcript does not support the claim that Mortensens attempted to 
develop Akers' driveway. Also, Vernon J. Mortensen testified that in past years prior to 
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he preferred the road to remain the same. 
This Court's finding # 58 is in error (FINDINGS OF FACT and CONCLUSIONS 
OF LAW AND ORDER, Page 18, filed 1-2-03). 
The Trial Transcript does not support this Court's claim that either Vernon J. 
Mortensen or Marti E Mortensen diverted water onto Plaintiffs' property. The Trial 
Transcript establishes that it'vvas Dave VVhite ."..tho excavated above Akers property on 
Dave Whites property. 
This Court's finding # 59 is in error (FINDINGS OF FACT and CONCLUSIONS 
OF LAW AND ORDER, Page 18, filed 1-2-03). 
The Trial Transcript neither supports the claim that Mortensens changed the 
easement road, or wanted to change the easement road. Such evidence does not 
exist. 
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Pages 19-29 are in error in each and every instance reference is made to 
Mortensens' lack of a continual easement from Milsap Loop Road into Mortensens' 
property or where reference is made to Akers' giving Mortensens permission. 
This Court's statement # 12 on page 25 is in error. There is no testimony in the 
Trial Transcript that supports this Court's claim that either Vernon J. Mortensen or Marti 
E Mortensen where developing the easement road. In fact Vernon J. Mortensen 
testified he preferred that the road stayed as it had always been. Scott Rasor, Akers 
expert witness, did not establish that Mortensen had ever made an illegal split. His final 
comment was he didn't know. Nor did he identify any agency reprimanding Mortensen, 
fining him or taking any actions against him for violating any county regulation, rule, 
statute or law. Nor did Scott Razor name a single individual who had ever been 
damaged on account of any act by Vernon J. Mortensen. 
(FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER, Page 25, filed 
1-2-03). 
This Court's statement 13 on page 25 is in error (FINDINGS OF FACT and 
CONCLUSIONS OF LAW AND ORDER, Page 25, filed 1-2-03). 
Even though Akers had posted no trespass signs, this Court mandated that 
Mortensens would be ailowed to use the road as it presently existed during the iitigation 
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process and until the Route of Mortensens' easement was established. Furthermore 
Mortensens did have an easement the full length of the road. 
order: 
The Trial Transcript supports the follows events which occurred in the following 
1. Stewart Title Company calls Akers wanting to purchase and easement on the 
east end of the access road. 
2. Whites purchase the South eighty acres of Mortensens property and 
commence lowering the east end of the road located on Whites Property. 
3. Akers post no trespass signs and file suit for trespass. 
4. This Court mandated that Mortensens and Whites be allowed to use the road 
during litigation. 
5. Dennis Akers installed and locked a gate closing the road to Mortensens and 
Whites. 
6. Mortensens and Whites placed fill material to the south of the locked gate in 
order to create a detour route around Akers blockade. They believed the 
ground on which the detour route was iocated belonged to them. it was 
located in the disputed triangle area. Stewart Title purchased the disputed 
triangle from a Mrs. Baker and had it titled in the names of Mortensens and 
Whites. Mortensens and Whites beiieved they owned that ground. The court 
later quiet titled the Disputed Triangle to Akers. Mortensen and Whites only 
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constructed the detour route because Akers had locked them out of their 
access road. Mortensens and Whites never placed anything in the road to 
block Akers travel. Vernon J. Mortensen never had any contact with Akers on 
their property or on the easement road except on the day Akers interfered 
with Mortensens and Whites efforts to create a route around Akers locked 
gate. 
7. A hearing was held the next day. This Court then restrained all parties from 
blocking the road and from approaching one another. Akers then complied 
and left the gate open. Vernon J Mortensen never defied that Court order. 
He never spoke with Akers, never came in contact with them and never 
interfered with the road. 
The conclusions upon which this court grounded its decision to impose such harsh 
penalties against Mortensen that he is a repeat offender and willfully trespassed are in 
error and not supported by the Trial Transcript. Mortensen does not have a history of 
buying and selling properties with easement or access problems, has never litigated any 
issues even related to those themes except in the present case in which it has been 
determined that Mortensen does have legal access. Mr. Mortensen has never been 
cited or reprimanded by any County Official for violations of County Ordinances. The 
above is represented by the Trial Transcript. The question needs to be asked; If 
Mortensen did violate County Ordinances or harm "innocent purchasers", why then 
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weren't public records indicating such presented in Court? Why weren't County 
Officials and Purchasers that were harmed used as witnesses? Why did Plaintiffs rely 
on Rasor who is a surveyor to make aliegations that he later retracted under oath? 
At this juncture, Akers' reasons for claiming access across their property was with 
permission seem suspicious since Stewart Titles caledl Akers prior to this ten year 
ordeal. Before Stewart Title called Akers, Mortensens and Akers had never had a 
dispute of any kind for the seven years Mortensen own the 160 acres. One could be 
suspicious that this entire drama was an effort to induce Stewart Title to pay Akers an 
enormous fee to fix an easement issue. Akers refused to mediate without Stewart Title 
being present. It appears Stewart Title chose to adjudicate a prescriptive easement 
rather than pay Akers. Perhaps Stewart Title had confidence that the Court would 
recognize there was a prescriptive easement since Peplinskis had been accessing their 
property across Akers property for 14 years prior to Akers purchase. 
The last time this case was visited by the Idaho Supreme Court, it was determined that 
Mortensens and Whites would be granted a new trial with a different Judge. Susan 
Weeks then petitioned the Idaho Supreme Court, arguing for the sake of judicial 
economy to instead remand this case back to the Court of Judge Mitchell. She assured 
the Idaho Supreme Court that Judge Mitchell could and would be objective. Susan 
Week's and the Idaho Supreme Court's efforts to obtain Judicial economy will be 
defeated if a new judgment is rendered based on erroneous factual conclusions that 
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take this case back to the Idaho Supreme Court at great costs to all concerned. The 
Akers will not benefit with an erred decision from this Court neither will Mortensens or 
Whites. ii behooves all concerned to make an effort to get the facts right. Susan 
Weeks in the spirit of fair play and true to her commitment to the Idaho Supreme Court 
that an objective decision will be reached in this Court has agreed by telephone with 
me, Mr. Mortensen, to stipulate to hearing this motion the 26th of January at the time we 
meet in the Court of Judge Mitchell. 
If all parties will agree that no conclusions can be considered factual unless "solidly" 
supported with the exact wording in full context of the Trial Transcript, the chance of an 
erroneous decision will be minimized. 
Further affiant sayeth naught. 
AFFITAVIT IN SUPPORT OF CORRECTING Page 32 
0466 
Subscribed and swom before me this~day of January 2011 
NATISA GALLlA 
NOTARY PUBLlC 
STATE OF IDAHO "1~4-~n' Cl •• hl:~ Re~:..J:n~ :n f"'~eu~ ..J' Alene 
l'IULCl. y r UUllv ;:'IUI '8 II VU I U I 
My Commission Expires: <t" at.., \3 
CERTIFICATE OF SERVICE 
Vernon J. Mortensen certifies: 
I hereby certify that i caused to be served a true and correct copy of the foregoing 
document by the methods indicated below, and addressed to the following: 
Susan P. Weeks 
1626 Lincoln Way 
Coeur d' Alene, ID 838;4 US Mail, Fax and Electronic Mail 
Robert Covington 
8884 N. Government Way, Stc. A 
Hayden Lake ID 83835 US Mail and Electronic Mail 
Van Camp and Deissner 
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1707 W. Broadway Ave. 
Spokane, WA 99201 U.S. Mail and Electronic Mail 
Dated, ~ L..1; 20// 
Vernon J. Mortensen 
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